
The “Gig” Economy 
Introduction 

This session will explore tax aspects of current societal trends, known 
colloquially as the “GIG ECONOMY” or the “sharing economy,” defined: 

 “A gig economy is an environment in which temporary positions are 
common and organizations contract with independent workers for 
short-term engagements.”  
[http://whatis.techtarget.com/definition/gig-economy] 

IRS calls this the “SHARING ECONOMY” and includes the most popular items 
such as driving for Uber or Lyft™, or renting space on Airbnb, or perfoming 
services using an application like TaskRabbit or Eden; or simply performing a 
series of temporary assignments rather than full-time permanent 
employment.  This text will use the terms interchangeably. 

 “Sharing economy, also known as collaborative consumption, is a 
trending business concept that highlights the ability (and perhaps the 
preference) for individuals to rent or borrow goods rather than buy 
and own them.”  [http://searchcio.techtarget.com/definition/sharing-
economy] 

IRS small business/self-employed group has added a webpage with various 
links specifically addressing this shared economy.  Find this page at: 
https://www.irs.gov/businesses/small-businesses-self-employed/sharing-
economy-tax-center 

“If you use one of the many online platforms available to rent a spare 
bedroom, provide car rides, or to connect and provide a number of other 
goods or services, you’re involved in what is sometimes called the sharing 
economy. 

“An emerging area of activity in the past few years, the sharing economy 
has changed how people commute, travel, rent vacation accommodations 
and perform many other activities. Also referred to as the on-demand, gig or 
access economy, the sharing economy allows individuals and groups to 
utilize technology advancements to arrange transactions to generate 
revenue from assets they possess - (such as cars and homes) - or services 
they provide - (such as household chores or technology services). Although 
this is a developing area of the economy, there are tax implications for the 
companies that provide the services and the individuals who perform the 
services” 
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“The IRS encourages taxpayers participating in the sharing economy to 
understand the potential tax issues affecting them. The IRS is providing 
additional information to help people, and many tax professionals can 
assist with tax issues and questions related to this emerging area. 
The tax software industry is also looking at this area, and many software 
programs can help when people prepare their taxes in 2017”   [IRS Website, 
emphasis added] 

Intuit published a report of business and economic trends looking toward the 
year 2020, found on the web at: https://http-
download.intuit.com/http.intuit/CMO/intuit/futureofsmallbusiness/intuit_202
0_report.pdf 

In the economic trends, #14 reads as follows:   

“Traditional employment will no longer be the norm, replaced by contingent 
workers such as freelancers and part-time workers.  The long-term trend of 
hiring contingent workers will continue to accelerate with more than 80 
percent of large corporations planning to substantially increase their use of a 
flexible workforce.” 

Prudential Insurance commissioned a study of changes in societal attitudes 
and changes in workplace and jobs trends looking toward 2068, when 
millennials reach age 80.  Unfortunately space does not permit a reasonable 
presentation of all the findings but you can download the full 36 page report 
from https://www.80yearoldmillennial.pru/our-study.  I’d strongly 
recommend reviewing everything it has to say.  Some of us today will be 
glad that they will not be around to see this, but that won’t stop it from 
coming. 

While the gig economy is only about 10 years old and is dominated by 
companies that are still privately held start-ups dependent on venture 
capital, they don’t bring new tax law issues to the table.  However, 
they introduce significant numbers of taxpayers to more difficult 
aspects of tax law than they are used to dealing with.  Depending on 
the nature of participation in the gig economy, one or more of three major 
tax questions arise in regard both to individuals engaging in the gig economy 
as well as companies seeking to use these individuals in their business plans. 

 Is the individual operating a business? 
 Is the individual an employee or self-employed? (important to both the 

individual and the company they perform work for) 
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 For rental property, does the property being rented also serve as the 
individual’s principal residence? Is there any personal use of the 
property across the tax year? 

Operating a Business 
Ride-Sharing & Temporary Work 

Fundamentally, an individual operates a trade or business when they engage 
in an activity on a regular and continuous basis with the intention of making 
a profit.  Both factors are needed; one-time, casual and sporadic activities 
generally do not constitute a “trade or business,” but ongoing part-time 
activities would. 

The determination that a taxpayer is, in fact operating a trade or business is 
important in determining the records they need to keep and the type and 
manner of deducting expenses related to that business, as well as the 
applicability of the Social Security Self-Employment Tax (SETA). 

Regs §1.183-2(b) provides relevant factors in determining whether an 
activity is engaged in for profit. 

“No one factor is determinative in making this determination. In addition, it 
is not intended that only the factors described in this paragraph are to be 
taken into account in making the determination, or that a determination is to 
be made on the basis that the number of factors (whether or not listed in 
this paragraph) indicating a lack of profit objective exceeds the number of 
factors indicating a profit objective, or vice versa. Among the factors which 
should normally be taken into account are the following:” Reg §1.183-2(b)] 

1) The manner in which the taxpayer carries on the activity. 
2) The expertise of the taxpayer or his advisors. 
3) The time and effort expended by the taxpayer in carrying on the 

activity. 
4) Expectation that assets used in activity may appreciate in value. 
5) Success of the taxpayer in similar or dissimilar activities. 
6) The taxpayer's history of income or losses with respect to the activity. 
7) The amount of occasional profits, if any, which are earned. 
8) The financial status of the taxpayer. 
9) Elements of personal pleasure or recreation. 

If the taxpayer does not meet the profit motive analysis (e.g.: a hobby 
activity), deductions are limited to the gross income produced; gross income 
(gross receipts less COGS) is reported on Form 1040, Line 21; and expenses 
are reported on Form 1040, Schedule A, line 23 with the limitations that go 
with that line. 



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 4 

NOTE: as amended by TCJA for tax years 2018 through 2025 no Schedule 
A, line 23 amounts are not deductible, so gross income is the amount taxed. 

Part of this determination will also be the determination of whether the 
individual is an employee or a self-employed contractor.  While the individual 
may be in the trade or business of being an employee, here too the type and 
manner of deducting expenses is different between the two. 

Determining whether a worker is self-employed or an employee is much 
disputed, and in the sharing economy the process is somewhat exacerbated.  
For federal tax law (which is not the only standard that may apply), the 
entire determination circles the single determination of the hiring company’s 
level of control over the worker.  All of the factors that are applied to the 
determination merely provide an indication of this level of control. 

A list of 20 factors was published by the IRS in Rev. Rul. 87-41, 1987-1 CB 
296 and, while still relevant, those 20 factors have been absorbed and 
applied by IRS as part of three broader categories of review. 

 Behavioral Control 

Instructions 

The weight of "instructions" in any case depends on the degree to which 
those instructions apply to how the job gets done rather than to conditions 
upon the end result. 

The fact that a business requires its workers to comply with rules established 
by a third party (for example, municipal building codes; accounting 
standards, approved medical procedures, etc.), will not bear on the worker’s 
status. 

Training 

When the hiring company provides periodic or on-going training covering 
procedures to be followed or methods to be used, this indicates that the 
business expects that the services will be performed in a particular manner 
and is strong evidence of an employer-employee relationship. 

 Financial Control 

Profit or Loss: 

Typically only a contractor has the exposure to suffer a loss directly from the 
work activity. 

 

 



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 5 

Significant Investment: 

No specific dollar amounts are considered – the investment must have 
economic substance and must involve a real economic risk that is borne by 
the worker to support contractor status. 

Business Expenses: 

The extent to which a worker chooses to incur expenses and bear their costs 
constitutes evidence that the worker has the right to direct and control the 
financial aspects of the business operations. 

Services to the Marketplace: 

An independent contractor generally continues to seek out new business 
opportunities.  Continued efforts to make the business larger are not a 
condition for contractor status. 

Method of Payment: 

A worker, who is compensated by the hour, day, or week, has a guaranteed 
return for their labor which is generally evidence of an employer/employee 
relationship.  Performance of a task for a flat fee is generally evidence of an 
independent contractor relationship, especially if the worker incurs the 
expenses of performing the services.   

 Relationship of the parties 

Written Contract: 

Substance over form is a fundamental concept in the application of tax law. 
Courts often look at the intent of the parties; most often embodied in their 
contractual relationship, provided that actual performance conforms to 
contractual terms.   

Worker’s Own Corporation: 

When the worker creates their own corporation through which they perform 
their services to a business that contracts with their corporation it will 
generally be recognized except in cases of clear abuse. 

Employee Benefits: 

Providing a worker with employee benefits traditionally associated with 
employee status has been an important fact in several court decisions.  If a 
worker receives employee benefits, such as paid vacation days, paid sick 
days, health insurance, life or disability insurance, or a pension, this 
constitutes evidence of employee status.  
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Permanency: 

A long-term contractual relationship is not the same as a permanent 
relationship or one of indefinite duration.  A permanent relationship or one of 
indefinite duration continues until terminated by unilateral action by one 
party.  This is usually evidence of an employee relationship.  A long-term 
relationship, whether by one contract or a succession of contract renewals 
may not necessarily be evidence in either direction. 

NOTE: it has been the position of the major ride-sharing companies that 
they are in the trade or business of moving data – essentially putting 
customers needing a ride in contact with someone (an independent business 
owner) who can provide that service.  They claim that they are not in the 
trade or business of providing rides.  This is being challenged by several 
states. 

Each of these categories looks at multiple facets of the relationship and no 
one factor on its own will determine a worker’s status.  After considering all 
the factors, the weight of evidence should usually fall toward one or the 
other of the two possible determinations (employee or contractor).  Coins 
rarely fall on their edge. 

NOTE: The IRS, and federal tax law are not the only determinants of 
employee/contractor status may occur. 

Independently, the Department of Labor, in enforcing the Fair Labor 
Standards Act (FLSA) PL 75-718, 06/25/1938 does not apply the common 
law rules described above.  An Administrators Interpretation 2015-1 can still 
be located on the internet at https://www.blr.com/html_email/AI2015-1.pdf.  
This interpretation highlights the Department’s effort to apply an “economic 
dependence” standard to employment and FLSA application 
determinations.  The Administrator’s Interpretation has been withdrawn 
effective 6/07/2017 in part because of its use of the phrase “most workers 
are employees under the FLSA;” and is now replaced with Fact Sheet #13. 

While the specific administrator interpretation has been withdrawn, DOL 
does continue to apply an economic dependence standard albeit couched in 
the multi-factor tests described in Fact Sheet #13. 
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NOTE: “The Department of Labor's 2015 and 2016 informal guidance on 
joint employment and independent contractors were withdrawn effective 
June 7, 2017. Removal of the two administrator interpretations does not 
change the legal responsibilities of employers under the Fair Labor 
Standards Act or Migrant and Seasonal Agricultural Worker Protection 
Act, as reflected in the Department's long-standing regulations and case 
law. The Department will continue to fully and fairly enforce all laws 
within its jurisdiction including the Fair Labor Standards Act and the 
Migrant and Seasonal Agricultural Worker Protection Act.” 
[https://www.dol.gov/WHD/opinion/adminIntrprtnFLSA.htm] 

On April 30, 2018 the Supreme Court of California on appeal in the case of 
Dynamex Operations West, Inc; S222732 has held a very broad 
interpretation of who is an employee, a very narrow definition of who might 
be an independent contractor, and places the burden of proof on the hiring 
company to establish that the worker is not performing a task that is usually 
part of the hiring company’s regular business. 
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“Under this test, a worker is properly considered an independent 
contractor to whom a wage order does not apply only if the hiring 
entity establishes: (A) that the worker is free from the control and 
direction of the hirer in connection with the performance of the work, 
both under the contract for the performance of such work and in fact; 
(B) that the worker performs work that is outside the usual course of 
the hiring entity’s business; and (C) that the worker is customarily 
engaged in an independently established trade, occupation, or business 
of the same nature as the work performed for the hiring entity.” [Full 
case at https://scocal.stanford.edu/opinion/dynamex-operations-west-
inc-v-superior-court-34584, emphasis added].   

NOTE: the important factor here is that making an employee/independent 
contractor determination involves more than just application of IRS 
standards.  FLSA and State laws may also add a higher standard to meet.  
This is an area that is moving quickly and making contractor determinations 
more difficult to sustain and less reliable to implement in close cases. 

For a person taking one or several gig jobs either simultaneously or over the 
course of the year (as opposed to a ride-sharing driver, or a TaskRabbit 
worker) this becomes even more of an issue since the nature of the work, 
and the degree of control might vary from one hiring company to the other; 
although the worker performing multiple gigs simultaneously is less likely to 
be considered economically dependent on the hiring company.   

One of the factors applies at the hiring company level in the category 
“Relationship of the Parties / Permanency” the factor considers:  “If the work 
that is performed constitutes an integral part of the core business activity of 
the hiring firm, that is evidence that the worker is more likely to be an 
employee – since the hiring firm is unlikely to give up control over the 
manner in which its core business functions.” 

NOTE:  There are currently a series of lawsuits regarding the relationship of 
individual drivers and both Uber and Lyft™ alleging misclassification as self-
employed contractors.  The suits have been in play for over 3 years and are 
currently stayed while appeals over the court’s ruling on Uber’s arbitration 
clause is pending - because the striking of that clause led the court to certify 
a class for class-action purposes.  Drivers in California and Massachusetts 
are most directly affected.  California drivers will also be affected by the 
Dynamex case above and other states may follow – but it will remain for 
Uber, et.aux. to demonstrate that it is not in the business of 
providing transportation; a key factor in these cases. 
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The designation of drivers as employees rather than self-employed will have 
a marked impact on the economics of the entire ride sharing industry.  
Currently ride sharing companies hold a substantial price advantage over 
traditional taxi companies in part because of economic consequences of this 
classification difference. 

If ride sharing companies become required to reimburse drivers for 
expenses, pay overtime and meet minimum wage and overtime rules this 
price advantage could evaporate quickly; possibly to the detriment of the 
ride-sharing industry as a whole.  Although the minimal entry standards over 
traditional taxi drivers will continue to keep ride sharing services available on 
the road in competition with traditional taxis. 

 

Home Office Considerations 

A self-employed driver in the ride-sharing or a gig worker across multiple 
jobs has a reasonable possibility of qualifying for a home office deduction, so 
long as they can meet the regular and exclusive use tests of IRC §280A.  
Having no other fixed place to perform administrative functions would meet 
the principal place of business requirement.  [Committee Reports for H 105-
148, P.L.105-34, p 407, 408; IRC §280A(c)(1) flush language] 

“For purposes of subparagraph (A), the term “principal place of business” 
includes a place of business which is used by the taxpayer for the 
administrative or management activities of any trade or business of the 
taxpayer if there is no other fixed location of such trade or business where 
the taxpayer conducts substantial administrative or management activities 
of such trade or business.”  [IRC §280A(c)(1) flush language] 

NOTE: the tax value of a qualified home office will lie in the impact 
on [what would otherwise be considered personal] commuting 
expenses much more than the direct OIH deduction itself. 

Commuting expenses are not permitted just because the worker is required 
to use their vehicle in the performance of their job.  The car is not, in itself a 
tool of work that must be transported to the jobsite at additional expense; 
“petitioner has not shown that he was required to drive the car to and from 
work but only that he was required to have a car available at work. 
Secondly, no additional expense over the cost of driving the car for 
commuting was incurred by petitioner because of having to have his car 
available for work.”  [William J Krambo, TC Memo 1980-425 (1980); Clair M 
Croughan, TC Memo 1988-303, (1988)] 
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Rev Rul 99-7 (supra) reaffirms the IRS acceptance of the home office rule 
[see e.g. Edwin Curphey, (73 TC 766 (02/04/1980)] but emphasizes that the 
home office activity must meet the IRC §280A(c)(1)(A) definition of 
“principal place of business” in order to qualify. 

Regular and exclusive use of the home office is a pre-condition of IRC 
§280A(c)(1) and therefore, whether actually deducted or not, the home 
office deduction must be fully allowable to qualify.  IRS Publication 587 (at 
page 3) states: “To qualify under the exclusive use test, you must use a 
specific area of your home only for your trade or business. The area used for 
business can be a room or other separately identifiable space. The space 
does not need to be marked off by a permanent partition.” (emphasis 
added)  

NOTE: A part of a room may be allowable under the exclusive use rules 
when the portion is clearly identifiable and exclusivity can be shown to apply 
to that portion.  George H Weightman, TC Memo 1981-301 (1981); Herbert 
F. Hewett, TC Memo 1996-110 (1996); Katia V. Popov, TC Memo 1998-374 
(1998).  Make sure that you have extensive documentation in situations like 
these. 

However, when the taxpayer's principal place of business is not his home 
office, the cost of commuting between the residence and the first business 
location [first fare] of the day, and the cost of commuting between the last 
business location [last fare] of the day and the residence are non-deductible 
commuting. [Walter Strohmaier, 113 TC 106 (1999)] 

With a deductible home office, vehicle use from home to the first fare (or 
gig) of the day, and back to home from the last fare (or gig) of the day 
becomes deductible business use of the vehicle, and remains a personal 
commuting expense without it. 

Author’s Observation:  As an employee, to qualify for the home office 
deduction, the employer must certify that the home office is required as a 
convenience to the employer.  It is difficult to visualize what convenience the 
ride-share company would realize by mandating that each driver maintain a 
home office.  Such mandate should not be considered “given,” and is much 
easier for the self-employed driver. 

 

Estimated Income Tax and Self-Employment Tax: 

A self-employed worker in the trade or business of providing rides in the 
ride-sharing industry or performing services in an “app world” would be 
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subject to self-employment tax on [92.35% of] their net income from their 
trade or business; along with income tax on that net income.   

If the taxpayer will be unable to meet the safe harbor tests to avoid 
estimated tax payments, Form 1040-ES, they will be required to make 
quarterly payments of estimated taxes or face appropriate penalties. 

 

Insurance and Licensing Considerations: 

“Your personal auto insurance policy may not provide coverage for you if you 
drive for a service like UberX.  This is because personal car insurance 
policies have a list of exclusions, and they often include “driving-for-hire.” If 
you are driving for UberX or a similar service, you should check with your 
insurance company to confirm whether your policy covers this “commercial 
driving.” If it does not, you will want to consider purchasing supplemental 
commercial auto insurance, though for many part-time drivers, this may not 
be financially feasible.” 

“Uber requires all of their drivers to have car insurance, and provides 
supplemental insurance coverage, but only while the app is on. Here’s how it 
works: When the Uber app is off, a driver is covered by their own personal 
car insurance. When the Uber app is turned on, a low level of liability 
insurance becomes active. When a trip is accepted, a higher level of 
coverage kicks in and remains active until the passenger exits the vehicle.” 

“Lyft and some of the other ride-sharing services point to the $1 million per 
incident excess liability coverage that certain states require them to carry. 
The policies are designed to deal with liability claims, which a driver’s 
insurance doesn’t cover. But these policies won’t cover a driver’s car – you 
must rely on your own personal auto insurance policy.”  These policies often 
will not cover direct medical expenses either.” 

“If you drive for UberX or a similar service, whenever you pick up a 
passenger you are driving professionally. Even though you are an 
independent contractor, some states will consider you to be a commercial 
driver.  While each state’s laws are different, UberX and Lyft drivers should 
be aware that your state may require you to have a commercial driver’s 
license. (Note: Some states only require drivers to have a commercial 
license if they drive as a full-time occupation.) Check with your state’s DMV 
for their requirements.” 

“If your state requires you to have a commercial driver’s license when 
driving for Uber, you could be subject to prosecution if you get into an 
accident and don’t have a commercial license, even if you have a commercial 
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auto insurance policy”  [https://www.answerfinancial.com/insurance-
center/how-does-car-insurance-work-for-uber-drivers] 

NOTE: Uber’s insurance coverage and conditions is explained at 
https://www.uber.com/drive/insurance/ 

NOTE: in New York City for example, the Uber driver must have commercial 
insurance, a “TLC” driver license, and be affiliated with one of Uber’s hubs. 

 

Reporting Drive Sharing Income and Expenses 

The pages below reproduce an article prepared by QuickBooks and may be 
accessed online at https://quickbooks.intuit.com/r/driver/tax-help-uber-
drivers-file-uber-1099/. They’re written for 2014 but can be used. 

  



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 14 

 

  



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 15 

 

 
  



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 16 

 



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 17 



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 18 

 



Gig Economy & Other CyberEconomic Issues MiSEA 2018 

Lawrence Zimbler, MST, EA  Page 19 

Renting Part of Your Home 
There are various shared home rental services now available.  Airbnb may 
be the best known, but competition is rising.  Examples are 
HomeAway/VBRO; Owner Direct and others.  Sites that specialize in 
exclusive use of vacation properties are growing.  While Airbnb covers 
rentals that are exclusive use listing, it also lists many rentals where you 
stay in a property along with the owner. 

Generally four different tax possibilities apply when you rent using an online 
app. Which applies to you will be determined by these questions:  

1. How many days is the property rented? 
2. What is the average period for each rental?  To what degree are 

personal services provided? 
3. Is the property also your principal residence? 
4. Do you have any personal use of the property?  

The answers to these questions (sometimes combined) determine whether: 
1. You may ignore the rental income and any rental expenses entirely. 
2. You have a rental activity that is reported on Schedule E with vacation 

home rules applied. 
3. You have a rental activity that is reported on Schedule E without 

vacation home rules applied 
4. You have a trade or business reported on Schedule C, subject to self-

employment tax (or other entity return). 

Insignificant Rental Use 

Where the property is the principal residence of the owner, or is subject to 
the vacation home rules; if the property is rented for 14 or fewer days 
during the year, that rental activity is ignored for tax purposes.  Do not 
report income or deductions for this property. [IRC §280A(g)] 

If you have a spare room in your home and you live near an area that hosts 
a popular annual event (e.g.: Grand Blanc, MI used to host the Buick Open 
Golf Tournament that drew international crowds) for only about a 10 day 
period, this is an outstanding opportunity to pocket some significant un-
taxed revenues. 

Vacation Home Rental Rules 

If the property is not the principal residence of the person renting the space, 
but the owner uses the property for personal purposes for the greater of 14 
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days, or 10% of the number of days rented at fair rental value (FRV) it is 
treated as a residence rather than a rental property. 

Use by family members (as defined in IRC §267) for less than FRV is 
considered personal use.  “If you use the dwelling unit for both rental and 
personal purposes, you generally must divide your total expenses between 
the rental use and the personal use based on the number of days used for 
each purpose. You won’t be able to deduct your rental expense in excess of 
the gross rental income limitation.”  [IRS website] 

“EXAMPLE: You used an online app to rent a room in your house 73 days 
last year, or 20% of the year. The room is 12 × 15 feet, or 180 square feet. 
Your entire house has 1,800 square feet of floor space. You can deduct as a 
rental expense 10% of any expense that must be divided between rental use 
and personal use, divided again by the percentage of the time the room was 
available for rent during the year. If your heating bill for the year for the 
entire house was $600, $12 ($600 × .10 × .20) is a rental expense. The 
balance, $588, is a personal expense that you cannot deduct.” 

The allocation percent is governed by Prop Reg 1.280A-3(c) as the following 
fraction:  
   Days rented at FRV 

        ------------------------------------- 

         Total days used for any purpose 

EXAMPLE:  Dan owns a 2 bedroom condo in a Chicago neighborhood that is 
his principal residence.  To supplement his income, Dan makes the second 
bedroom available to renters on Airbnb at $75 per night.  By square feet, the 
second bedroom is approximately 13% of the entire condo.  On average, 
renters stay in Dan’s extra bedroom for an average of 3 nights per visit and 
during that stay, they have access to Dan’s kitchen & bathroom facilities, 
living room & entertainment facilities (e.g.: TV, stereo, internet).  Each 
renter stays in the room furnished with a bed with all linens, pillows, 
blankets, etc.; a dresser and nightstand with lamp and a closet.  Each renter 
is provided towels.  After each renter leaves, a contractor retrieves the used 
towels and linens for cleaning and leaves clean replacements.  During 2017, 
Dan had a total of 35 renters, for a total of 105 nights (28.69% of the year), 
generating gross revenue of $7,875. 
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Dan’s records show the following expenses: 

Expense: Direct Indirect 
Deduction 
Allowed 

Linen Service 1,225  1,225 

Utilities (entire condo)  1,850 69 

Mortgage Interest  9,575 357 

Taxes & Association Fees  3,900 145 

Food & HBA consumed by 
renters 375  375 

Airbnb fees, occupancy 
taxes, etc. 1,575  1,575 

Depreciation (full year) 
$265,000 x 13% / 27.5 = 
$1,253 x 28.69% = 359 359  359 

Total 3,534 

15,325 x 13% 
x 28.69% 
=573  

4,105($2 
rounding) 

Dan has a cash profit of $4,129 and tax net income of $3,770.  Only Dan 
can decide whether the effort is worth it; that’s not our objective in this 
exercise. 

Dan’s 2017 individual income tax return, Schedule E (and supporting sheets) 
would look as follows: 
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Regular Rental Activity (Schedule E without vacation home limits) 

You have a property that: 
 is not your principal residence (or is no longer your principal residence 

and; 
 you do not have any personal use (or you no longer have any personal 

use – i.e.: 14 days or less of personal use), and; 
 the property is rented or available for rent at fair rental amount value; 

and;  
 the average period of each rental exceeds 30 days then, 

the rental is reported on Schedule E, it is considered a passive activity, 
income is not subject to self-employment tax (with exceptions) [IRC 
1402(a)(1)] 

This is the typical rental situation to which we should all be familiar with.  It 
is presented here to distinguish it from the short-term rental activity that 
this session is intended to discuss. 

Rentals as a Trade or Business 

Rental of tangible property (real or personal) is not treated as a rental 
activity if the average rental period is 7 days or less, regardless of the level 
of personal services provided (if any).  If the average rental period is 30 
days or less and substantial personal services are provided, then the activity 
also is not a rental activity.  [Regs §1.469-1T(e)(3)(ii)(A) & (B)]   

“Section 1.469-1T(e)(3)(ii) provides six exceptions to the general rule. The 
first exception provides that an activity involving the use of tangible property 
is not a rental activity if, on the average, the period for which each customer 
uses the property is seven days or less. This exception will exclude from 
treatment as a “rental activity” most activities involving short-term use of 
tangible personal property such as automobiles, videocassettes, tuxedos, 
and tools, and short-term use of hotel and motel rooms. The rationale 
for the “seven-day rule” is that a customer's use of property for seven days 
or less generally will require the person furnishing the property to provide 
services significant enough to justify the conclusion that the person is 
engaged in a service business rather than a rental activity. 

“The second exception provides that an activity involving the use of tangible 
property is not a rental activity if (a) on the average, the period for which 
each customer uses the property is greater than seven days but not greater 
than 30 days and (b) significant personal services are provided. Thus, for 
example, a taxpayer operating a hotel will not be treated as engaged in a 
rental activity, even if guests stay for an average period that exceeds seven 
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days, if significant personal services are provided.”  [Preamble to TD 
8175, “Limitations on Passive Activity Losses and Credits,” 02/25/1988, 
emphasis added] 

Neither the IRC nor Regulations specifically describe what significant 
personal services are, but they do describe what they are not. 

“In determining whether personal services provided in connection with 
making property available for use by customers are significant, all of the 
relevant facts and circumstances shall be taken into account. Relevant facts 
and circumstances include the frequency with which such services are 
provided, the type and amount of labor required to perform such services, 
and the value of such services relative to the amount charged for the use of 
the property.”  [Regs 1.469-1T(e)(3)(iv)(A)]    

 “For purposes of paragraph (e)(3)(ii)(B) of this section, personal services 
include only services performed by individuals, and do not include excluded 
services (within the meaning of paragraph (e)(3)(iv)(B) of this section). In 
determining whether personal services provided in connection with making 
property available for use by customers are significant, all of the relevant 
facts and circumstances shall be taken into account. Relevant facts and 
circumstances include the frequency with which such services are provided, 
the type and amount of labor required to perform such services, and the 
value of such services relative to the amount charged for the use of the 
property.”  [Regs 1.469-1T(e)(3)(iii)(A)] 

Substantial services that are primarily for your tenant's convenience, such as 
regular cleaning, changing linen, or maid service are included but don’t 
include such things as heat and light, cleaning of public areas, or trash 
collection.” [IRS website] 

Rental activities are automatically subject to the passive activity loss 
limitations.  By excluding these 7 day or 30 day rentals from the definition of 
a rental, the passive activity loss limitation rules are applied to rental 
property meeting these 7 day or 30 day rules based strictly on material 
participation.  Likely, the owner will meet one of the first three of the seven 
material participation factors: 

1. You work 500 hours or more in the activity during the year. 
2. You do all, or nearly all, of the work in the activity. 
3. You work more than 100 hours in the activity during the year, and 

no one else works more than you do. 
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A separate consideration arises when the space made available for rental is 
not [ever] used for personal purposes, and is not, or is not part of, the 
taxpayer’s principal residence; and does not qualify as a “dwelling unit.” 

The vacation rental rules described above won’t apply when the property 
involved does not qualify as a “dwelling unit.”  “[T]the term “dwelling unit” 
does not include any unit or portion of a unit which is used exclusively as a 
hotel, motel, inn, or similar establishment.  Property is so used only if it is 
regularly available for occupancy by paying customers and only if no person 
having an interest in the property is deemed under the rules of this section 
to have used the unit (or the portion of the unit) as a residence during the 
taxable year. Thus, this exception may apply to a portion of a home used to 
furnish lodging to tourists or to long-term boarders such as students. This 
exception may also apply to a unit entered in a rental pool (see §1.280A-
3(e)) if the owner of the unit does not use it as a residence during the 
taxable year.”  [Regs §1.280A-1(c)(2) emphasis added] 

EXAMPLE: “You rent a room in your home that is always available for short-
term occupancy by paying customers. You don’t use the room yourself and 
you allow only paying customers to use the room. This room is used solely 
as a hotel, motel, inn, or similar establishment and isn’t a dwelling unit.” 
[IRS Publication 527 (page 17)] 

Courts have been giving the common meaning of “exclusively” to this 
determination so generally any personal use by the owner, or rent-free use 
by friends & family likely could probably avoid classification as a hotel, etc.  
You may need to be able to prove this. 

In this situation, the activity is a hotel and reported on Schedule C 
rather than Schedule E. 

NOTE: many scenarios can be imagined that fall between the two extremes 
discussed here.  The important thing is that, at some point, the activity can 
cease to be eligible to be treated as a rental and become an actively 
conducted trade or business.  In PLR 8009013 (11/13/1979) the IRS held in 
a rental pool arrangement that the taxpayer’s preferential rights to use the 
units themselves avoided a determination of hotel, etc. 

This will be very much a facts & circumstances determination. 
 

EXAMPLE:  Let’s look at Dan again.  Instead of renting out a room in his 
condo, he decides to buy a second, condo in the same building with the 
express purpose of renting that condo out on a space sharing website.  All of 
the other factors are the same although the volume of activity is greater in 
both income and expenses.  This rental goes for $150/night because the 
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renter gets the use of the entire condo.  On average, renters stay in Dan’s 
condo for an average of 4 nights per visit and during that stay, they have 
access to the entire condo including kitchen & bathroom facilities, living 
room & entertainment facilities (e.g.: TV, stereo, internet).  The condo is 
furnished with a bed with all linens, pillows, blankets, etc.; a dresser and 
nightstand with lamp and a closet.  The remainder of the condo is furnished, 
albeit sparsely.  Each renter is provided towels.  After each renter leaves, a 
contractor retrieves the used towels and linens for cleaning and leaves clean 
replacements.  During 2017, Dan had a total of 68 renters, for a total of 272 
nights, generating gross revenue of $40,800. 

 

 

Dan’s records show the following expenses: 

Expense: Amount 

Linen Service 3,675 

Utilities (entire condo) 1,850 

Mortgage Interest 9,575 

Taxes & Association Fees 3,900 

Food & HBA consumed by 
renters 1,125 

Airbnb fees, occupancy 
taxes, etc. 4,725 

Depreciation 10,595 

Total 35,445 

Dan has a cash profit of $15,950 and tax net income of $5,355 causing 
Social Security Self-Employment tax of $756.  Only Dan can decide whether 
the effort is worth it; that’s not our objective in this exercise. 

Dan’s 2017 individual income tax return, Schedule C (and supporting sheets) 
would look as follows: 
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NOTE: Income from an activity may be subject to self-employment tax 
regardless of its classification in the taxpayer’s hands as passive or material 
participation.  The determination is made on other factors. 
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Crowdfunding: 
Simply, crowdfunding is a process of accumulating small amounts of money 
from a vast pool of potential payers to cover the costs of some announced 
project.  Crowdfunding is not technically new, however the degree to which 
the internet has been embraced by society over the past 15 or so years, has 
made access to this vast pool of potential payers much easier than ever 
before.  According to Statista.com, worldwide internet users have grown 
steadily from about 1.802 billion in 2009 to almost 3.9 billion in 2017.   

Before the internet, crowdfunding would have occurred through mail-order, 
public events, etc.  At one level, the cost of such earlier crowdfunding 
methods would serve to restrict access to this resource, however the lack of 
expense and ease by which crowdfunding can be accomplished now raises 
other issues, such as wider opportunity for fraud and misrepresentation, not 
to mention saturation of the supply of funding. 

Crowdfunding is used for a variety of purposes, as an alternative method for 
capital formation, this can be for the purpose of raising equity, or debt 
financing, litigation crowdfunding which serves as an alternative to the class 
action lawsuit, and charity fundraising of various types. 

Crowdfunding as an instrument of alternative equity capital accumulation 
received a substantial boost when Congress passed the Jumpstart our 
Business Startup (JOBS) Act of 2012 (PL 112-106).  That law contained 
various provisions that would ease the use of crowdfunding as a legitimate 
equity ownership offering to the general public.  The law mandated that the 
Securities and Exchange Commission study the playing field and issue rules 
to implement the intent of the legislation.  These rules were published on 
October 30, 2015 and became effective on May 16, 2016. 

Crowdfunding is a significant part of the cyber-economy and our purpose is 
to explore the various tax consequences of crowdfunding to both the 
crowdfund raiser and the paying participant. 

Charity Crowdfunding 

Anyone can request donations or gifts from anyone else, for any purpose.  
However the law provides certain guidelines for both giver and receiver so 
far as their tax consequences. 

For a payment to be considered a charitable contribution deduction by the 
payer, the organization soliciting the payment must be a qualified charity, 
defined in IRC 170(c)  
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“The IRS introduced a new online tool designed to provide faster, easier 
access to publicly available information about exempt organizations.  The 
new Tax Exempt Organization Search (TEOS) replaces EO Select Check, a more 
limited tool available since 2012 that focused primarily on providing 
information on an organization’s tax-exempt status. Among the 
enhancements, the new TEOS tool includes images of newly-filed 990 forms 
and it’s mobile friendly so you can access it using smartphones or tablets.” 
[IRS eNews for Charities & Nonprofits 05/08/2018] 

Charity crowdfunding using the event method is used extensively to help or 
support members of the community get through particularly needy times.  
Examples may be a spaghetti dinner to help pay for a community member’s 
needed surgery or to help a local family displaced by a fire, or in upheaval 
because of the untimely death of a major family income producer in service 
to the community, like a firefighter or police officer. 

Compelling as these causes are, when a contribution is made for the benefit 
of one or more specifically identified individuals, it is not a deductible 
charitable contribution.  If the crowdfunding event is coordinated and run by 
an eligible organization, and the eligible organization receives the proceeds 
and its board of directors chooses the beneficiaries, as opposed to the donor 
specifying the beneficiary, the contribution can qualify for a tax deduction. 

NOTE:  it is vital in determining the tax consequence to the contributing 
payer to identify the actual sponsor of the crowdfunding event, and 
investigate that sponsor’s tax qualification. 

Very recently (4/06/2018), IRS denied tax exempt status to an organization 
that was formed specifically to assist others obtain [deductible] charitable 
contributions using a crowdfunding platform 

In a 9 page detailed rejection analysis that provides substantial insight into 
this issue, IRS held “that you do not meet the requirements for recognition 
of tax exemption under Section 501(c)(3) of the Code. You do not operate 
for a tax-exempt purpose under Section 501(c)(3) of the Code. Your sole 
activity is the conduct of a trade or business for the production of income. 
You conduct no other activity aside from making the use of an internet 
crowdfunding platform available to your clients for a fee.”… 

…“Additionally, we hold that you do not meet the operational requirements 
for recognition of tax exemption under Section 501(c)(3) of the Code. You 
fail the operational test as indicated in Treas. Reg. Section 1.501(c)(3) 
(a)(I). You operate for a substantial nonexempt purpose in contravention of 
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Treas. Reg. Section 1.501(c)(3)-1(c)(1) because more than an insubstantial 
part of your activities is not in furtherance of an exempt purpose. 
[Release 201814009, https://www.irs.gov/pub/irs-wd/201814009.pdf] 

For the individual or family receiving the proceeds of the crowdfunding, IRC 
§102 excludes gifts from income.  In determining what a gift is for purposes 
of IRC §102, the controlling rule is that “[a] gift in the statutory sense, on 
the other hand, proceeds from a ‘detached and disinterested generosity’, 
‘out of affection, respect, admiration, charity or like impulses.’" 
[Commissioner v Duberstein, 80 SCt 1190, 06/13/1960, citations omitted.] 

So in virtually every case, the funds received by the individual or family 
beneficiary of the crowdfunding event (where donors receive nothing in 
exchange) should not be taxable income. 

Debt Crowdfunding - Microcredit 

Microcredit is a form of debt crowdfunding where small, often very poor 
borrowers find a source of funding for their small projects in the form of 
loans that must be repaid.  Often there is a crowdfunding organization that 
facilitates and screens borrowers and projects.  These Microcredit platforms 
may be charitable organizations in their own right, and often the lenders are 
outside the United States, often in third world nations. 

One charitable organization that handles Microcredit in a large, organized 
manner is KIVA who facilitates crowdfunding of loans managed by 
microcredit organizations in developing countries.  A lender may choose to 
make loans of $25 USD.  The participant payer is making a loan and none of 
the lent money is deductible, neither is the return of that principal payment 
income.   

ZIDISHA is also a qualified charity that allows lenders to lend small amounts 
of money directly to borrowers in developing countries as a “peer-to-peer” 
service link.  There is no organized Microcredit intermediary. 

KIVA requires small amounts of donation toward their use which is a 
deductible charitable contribution.  Defaulted debt usually is not deductible 
as either a charitable contribution or a non-business bad debt.  These loans 
are repaid typically without interest. 

Commercially, within the US are a variety of peer-to-peer lenders.  For the 
most part these may be borrowers who have difficulty obtaining more 
conventional financing for reasons such as large debt or lower than perfect 
credit scores. 
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Two large US commercial peer to peer lenders are Lending Club and Prosper, 
both have been around for over 10 years.  There are others. 

An article “Peer to Peer Lending Sites: An Exhaustive Review The entire US 
p2p ecosystem in a single list” contains evaluations and comparisons of 
peer-to-peer lenders as of March, 2015.  See: 
http://www.lendingmemo.com/p2p-lending-sites/  The fundamentals in this 
article are still valid and additional articles are online at 
https://www.lendingmemo.com/category/p2p-lending-basics/ 

A more recent (05/02/2018) presentation may be found at 
https://www.goodfinancialcents.com/peer-to-peer-lending/  

The concept of commercial peer-to-peer lending, like in the international 
developing country model, is that individuals sign on as investors and 
provide funds that are lent out to borrowers vetted by the peer-to-peer 
lending platform.  Investors can pocket significant interest rate returns; 
whether default will be deductible as a non-business bad debt is beyond this 
course. 

For tax purposes, borrowers borrow money with a requirement to repay it.  
United States borrowers are subject to debt cancellation income should they 
default.  Whether the interest is deductible by the borrower will depend on 
their use of the proceeds of the loan.  Investors pay ordinary income tax on 
the interest income they receive.  Fees paid to invest would be deductible 
under IRC 212 but for the elimination of these deductions between 2018 and 
2025. 

Rewards Based Crowdfunding 

Early attempts at equity based crowdfunding have been in the form of some 
form of tangible reward in exchange for participating in the funding of the 
project.  Many crowdfunding efforts still take this route. 

There are two ways to structure a crowdfunding project, “all of nothing,” or 
“keep it all.”  A June 19, 2014 article in INC Magazine cites:  

“A new study*, from Toronto's York University and Universite Lille Nord de 
France in Lille, France, compares the results of those two different types of 
crowdfunding campaigns. The results suggest that if you're really serious 
about getting your project or product funded, you should probably grit your 
teeth and do an all-or-nothing fundraiser. 

"Overall, [all-or-nothing] fundraising campaigns involved substantially larger 
capital goals, and were much more likely to be successful at achieving their 
goals," write the researchers. 
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“The appeal of keeping whatever you raise (the keep-it-all strategy) is 
obvious: Sure, you think you need $30,000 to get your company started, 
but if you were to get only $20,000, you figure you could work it out. You’ll 
get creative. Do some consulting on the side. Ask your friends to work for 
free. Whatever it takes. 

“Those who go the all-or-nothing route don’t have such comforts. If they 
miss their fundraising goals, they have to start over. 

“But investors, it turns out, get some comfort from the all-or-nothing 
strategy. They don't have to worry that the entrepreneur they've chosen will 
launch a weaker product than anticipated because he or she couldn’t make 
their funding goal. The researchers suggest that makes them more likely to 
fund an all-or-nothing attempt.” 
*  ”Crowdfunding Models: Keep-It-All vs. All-Or-Nothing”   
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2447567, 06/11/2014 
updated 06/02/2015  
[http://www.inc.com/kimberly-weisul/why-your-crowdfunding-campaign-
should-be-all-or-nothing.html] 

In rewards based crowdfunding, the fund raising entrepreneur offers some 
tangible “token” gift to participants willing to help fund their project.  An 
inventor might offer a prototype of the invention, an artist might offer 
tickets to a concert or display, or some piece of artwork, a writer might offer 
an autographed copy of their book, etc.  Ownership interests in the company 
may now be offered under highly regulated conditions (see below). 

There is no statutory, case law or IRS rulings related to the taxability of 
contributions to a crowdfunding project.  The general rule of IRC §61(a) says 
it is income unless it is otherwise excluded.  It might be excludable as a gift 
but see the above discussion of the rules for gifts.  Ordinary business or 
commercial transactions are not gifts; if the transaction involves any form of 
quid-pro-quo where the participant receives some economic benefit in 
return, it is not a gift. 

For tax purposes, from the participant’s side, they are buying the item, 
ticket, trinket, etc.  Whether the purchase price is deductible or not will 
depend on the use of the item purchased – most likely not.  Conversely, 
from the fund raiser side, the money they receive is presumed to be taxable 
unless the recipient can show that the funds meet an exception under the 
law. 
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Equity Crowdfunding 

True equity crowdfunding has been available in other developed countries for 
a while, although it is just getting started in the United States (see below) 
however the results of this study are likely to port seamlessly to the rewards 
based crowdfunding that’s been going on for some time in the United States. 

“Under Title III of the JOBS Act, a company can raise $1 million a year from 
the crowd without having to go through the very expensive process of 
registering those securities with the Securities and Exchange Commission. A 
company can't sell that stock (or debt) on its own; instead, it will have to go 
through a website hosted by an intermediary. And some disclosure will still 
be required, including audited financial statements for campaigns of over 
half-a-million dollars, although the industry's boosters have been working 
hard to change that.” 

“Intermediaries must be either a traditional broker-dealer or a portal like 
SeedInvest or First Democracy VC, a new kind of entity created by the law. 
Portals are supposed to be a less-regulated, and therefore less-expensive, 
type of broker. In exchange for that leeway, they face some limitations. 
They can't provide anything that looks like investment advice, for example, 
and they can't actually handle the money flowing from investor to issuer. 
They can only facilitate transactions, by listing them on their websites.” 

“The novelty of the crowdfunding portal makes it, from a regulatory point of 
view, a tricky beast, and would-be portals and other industry organizers 
created a trade group, Crowdfund Intermediary Regulatory Advocates, or 
CFIRA, to fight a determined but low-profile battle on some of the finer 
points.  Can they take commissions? The SEC now says that they can.  Can 
they choose, subjectively, which deals appear on their platforms?  No--at 
least, not according to the proposed rules; instead, they can set criteria for 
the transactions they will list but then must allow every company that meets 
those standards to sign up.  As a result, portals are likely to specialize, 
either by geography or sector or both.” 
[http://www.inc.com/magazine/201405/robb-mandelbaum/jobs-act-
crowdfunding-problems.html] 

The Financial Industry Regulatory Authority (FINRA) is the self-regulatory 
organization of the securities industry.  The SEC approved FINRA’s proposed 
rules, and as of April 30, 2018 FINA has registered 41 registered portals.  
The full list with contact information for each registered portal can be found 
online at: https://www.finra.org/about/funding-portals-we-regulate 
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The full text of FINRA’s rules for crowdfunding portals can be read at: 
http://www.finra.org/sites/default/files/rule_filing_file/SR-FINRA-2015-
040.pdf 

Beginning with the JOBS Act of 2012 the potential to use crowdfunding as a 
true means of equity fund raising came into US law. 

 Equity crowdfunding expands to include non-accredited investor 
participation 

 Startups and small businesses can raise up to $1M in a period of a 
year 

 Investors making <$100,000 per year can invest the greater of $2,000 
or 5% of annual income 

 Investors making >$100,000 per year can invest up to 10% of their 
annual income 

 Offerings must be made via Broker-Dealer or Portal Intermediary 
 Significant disclosures are required for companies to help provide 

transparency 

In its offering documents, among the things the company is required to 
disclose: 

 Information about officers and directors as well as owners of 20 
percent or more of the company. 

 A description of the company’s business and the use of proceeds from 
the offering. 

 The price to the public of the securities being offered, the target 
offering amount, the deadline to reach the target offering amount, and 
whether the company will accept investments in excess of the target 
offering amount. 

 Certain related-party transactions. 
 A description of the financial condition of the company. 
 Financial statements of the company that, depending on the amount 

offered and sold during a 12-month period, would have to be 
accompanied by a copy of the company’s tax returns or reviewed or 
audited by an independent public accountant or auditor. 

[http://www.forbes.com/sites/chancebarnett/2015/10/30/sec-approves-
title-iii-of-jobs-act-equity-crowdfunding-with-non-accredited/1/] 

NOTE:  The regulatory requirements and the limitations on investors may, 
as some experts predict, prevent the effective use of crowdfunding as a 
means to amass capital funding.  As tax professionals we need to be able to 
point clients in the correct direction as their equity needs may demand. 
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Virtual Currency (e.g.: Bitcoin, et. al.) 
 

Introduction 

There are many different virtual currencies (cryptocurrencies) in existence in 
the world today.  Bitcoin is but one, albeit the most well-known there are 
many, just a few are listed below. 

 

LTC Litecoin 2011 

 

BTC Bitcoin 2009 

 

BCH Bitcoin Cash 2017 

 ETH Etherium 2015 
 

Separately, there are at least 152 failed cryptocurrencies as this is written. 

On May 21, 2018, the Wall Street Journal reported: “State and provincial 
regulators in the U.S. and Canada said they have conducted a wide ranging 
crackdown on initial coin offerings throughout the past several weeks, 
resulting in nearly 70 open investigations and 35 pending or completed 
enforcement actions.” 

One thing considerably misunderstood about cryptocurrency is that there is 
no tangible property or asset behind the transactions, and no “official” 
promise of value as exists with governmental fiat currencies.   

Part of the misunderstanding is that virtually everything written about 
bitcoin contains a picture: 

This makes the uninformed think of bitcoin in much the 
same way that you might consider a gold coin like a US 
gold Eagle, or a Krugerrand; and having the intrinsic 
value properties of gold; or extrinsic properties of legal 
tender.  Cyber currencies have no intrinsic value. 

In an article published online on April 24, 2018, Bill 
Harris, former CEO of Intuit and founding CEO of PayPal 

and Personal Capital is quoted as saying:  “I’m tired of saying, ‘Be careful, 
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it’s speculative.’ Then ‘Be careful, it’s gambling.’ Then ‘Be careful, it’s a 
bubble.’  Okay, I’ll say it: Bitcoin is a scam. 

“In my opinion, it’s a colossal pump-and-dump scheme, the likes of which 
the world has never seen.  In a pump-and-dump game, promoters ‘pump’ up 
the price of a security creating a speculative frenzy, then ‘dump’ some of 
their holdings at artificially high prices.  And some cryptocurrencies are pure 
frauds.  Ernst & Young estimates that 10% of the money raised for initial 
coin offerings has been stolen. 

“The losers are ill-informed buyers caught up in the spiral of greed.  The 
result is a massive transfer of wealth from ordinary families to internet 
promoters.  And ‘massive is a massive understatement – 1500 different 
cryptocurrencies now register over $300 billion of ‘value’” 
[https://www.recode.net/2018/4/24/17275202/bitcoin-scam-
cryptocurrency-mining-pump-dump-fraud-ico-value] 

Part of the problem is that very few people understand what is involved in 
“mining” (creating) these coins, of which there is nothing but entries in a 
block chain to identify their existence.   

“Personal mining for Bitcoin is rare today because of the high cost 
involved. Although you can mine alternative cryptocurrencies with 
consumer hardware, mining Bitcoins in 2018 requires specialized 
hardware built using application specific integrated circuit (ASIC) chips 
designed specifically for mining. They are not cheap to buy or run. 

“Because of the high costs involved, mining Bitcoin yourself is only 
recommendable if you have ready access to plentiful and more 
importantly, cheap, electricity and a powerful network connection. 
Before investing in any hardware or mining set ups, it is imperative 
you use a Bitcoin mining calculator to see if you can actually turn a 
profit with all costs considered.”  
[https://www.digitaltrends.com/computing/how-to-mine-bitcoin/ 
Published 3/10/2018] 

“If you take away all the noise around cryptocurrencies and reduce it to a 
simple definition, you find it to be just limited entries in a database no one 
can change without fulfilling specific conditions. This may seem ordinary, 
but, believe it or not: this is exactly how you can define a currency.” 

“Take the money on your bank account: What is it more than entries in a 
database that can only be changed under specific conditions? You can even 
take physical coins and notes: What are they else than limited entries in a 
public physical database that can only be changed if you match the condition 
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than you physically own the coins and notes? Money is all about a verified 
entry in some kind of database of accounts, balances, and transactions.”  
[https://blockgeeks.com/guides/what-is-cryptocurrency/] 

Cryptocurrency is: “A digital or virtual currency that uses cryptography for 
security. A cryptocurrency is difficult to counterfeit because of this security 
feature. A defining feature of a cryptocurrency is that it is not issued by any 
central authority, rendering it theoretically immune to government 
interference or manipulation. The anonymous nature of cryptocurrency 
transactions makes them well-suited for a host of nefarious activities such as 

money laundering and tax evasion. The first cryptocurrency to capture the 
public imagination was Bitcoin, which was launched in 2009.  Bitcoin's 
success has spawned a number of competing cryptocurrencies such as 
Litecoin, Namecoin and PPCoin.” [Investopedia] 

The success of any virtual currency will depend on the speed and cost for 
transactions to be settled.  During 2017, Bitcoin experienced a massive 
growth of use, which drove the price from near $600 to over $4,500 at one 
point, and the raw number of transactions drove the amount of time and the 
cost of settling those transactions skyward.  A trader in Bitcoin could 
purchase faster settlement times in exchange for higher transaction fees. 

“But these blocks are full, and it is slowing transactions way down. 

“Currently, there are an average of about 1,700 transactions that can be 
saved per bitcoin block, at about three transactions per second, Manain said. 
That's not very much. (Visa, for example, handles thousands of transactions 
every second.)  At the height of the bitcoin “boom” it could take hours to 
complete a bitcoin transaction.  Currently that is now back to around 20 – 30 
minutes. 

“Because the bitcoin blockchain is becoming too congested, someone could 
pay for something with bitcoin, but it wouldn't be approved for hours.”  
[http://money.cnn.com/2017/08/01/technology/business/bitcoin-cash-new-
currency/index.html] 

Bitcoin also reached a technical point in its life where the various players 
determined to create what was a “hard fork” in the blockchain underlying the 
Bitcoin process and create a new virtual currency named Bitcoin Cash. 

“The creation of Bitcoin Cash is what is called a "hard fork." The creators 
released a completely new software that allows for eight times the number 
of transactions per block. This means Bitcoin Cash could process 
transactions faster.  Plans for a second hard fork in November 2017 were 
cancelled.  Holders of bitcoin prior to the  
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Bitcoin Cash is not worth the same as bitcoin. As of this writing, a unit of 
Bitcoin Cash is valued around $240, but one Bitcoin is worth more than 
$2,700.” [http://money.cnn.com/2017/08/01/technology/business/bitcoin-
cash-new-currency/index.html] 

NOTE: the values above were as of August 1, 2017.  As of May 19, 2018 
one Bitcoin was trading at $8,292 and one Bitcoin Cash was trading at 
$1,182.  These prices change second by second. 

The European Central Bank defined virtual currency as "a type of 
unregulated, digital money, which is issued and usually controlled by its 
developers, and used and accepted among the members of a specific virtual 
community." 

“Virtual currency schemes (VCS) have experienced remarkable 
developments over the past two years. As announced in its October 2012 
report, the ECB has been examining these developments, partly in order to 
understand their potential relevance for retail payments.  Although the term 
‘virtual currency’ is commonly used – indeed, it often appears in this report 
– the ECB does not regard virtual currencies, such as Bitcoin, as full forms of 
money as defined in economic literature. Virtual currency is also not money 
or currency from a legal perspective. For the purpose of this report, it is 
defined as a digital representation of value, not issued by a central bank, 
credit institution or e-money institution, which in some circumstances can be 
used as an alternative to money.”  [Virtual currency schemes - a further 
analysis, European Central Bank February 2015] 

In 2017 derivatives based on cybercurrency were approved for trading, in an 
article in the Wall Street Journal on 05/21/2018: “The top U.S. derivatives 
regulator on Monday provided guidance to exchanges and clearinghouses 
that want to list cryptocurrency products, responding to industry concerns 
about the vetting process for new derivatives contracts like bitcoin futures.” 

In some environments, virtual currency operates like “real” currency - i.e., 
the coin and paper money of the United States or of any other country that 
is designated as legal tender, circulates, and is customarily used and 
accepted as a medium of exchange in the country of issuance - but it does 
not have legal tender status in any national jurisdiction (some small 
independent territories are experimenting with bitcoin as official currency). 

In September 2017, the government and central bank of China ordered all 
virtual currency exchanges closed, and thus far most are complying.  This 
has reverberated worldwide in a Bitcoin price drop.  “According to reports, 
all exchanges that deal with cryptocurrencies in China must shut down 
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operations to stay compliant with the country’s regulators. Following these 
rumors early this morning, the exchange Viabtc announced it would also be 
closing operations on September 30.  The price of bitcoin is down 38 percent 
since the two Chinese exchanges made their announcements. At press time 
BTC is struggling to stay above the $3K price range.” 

“On September 4th, China’s central bank together with six other 
departments released a public statement on regulatory policies and warned 
of the risks of ICO projects,” explains Viabtc’s closure announcement.”  
[https://news.bitcoin.com/chinas-regulatory-crackdown-forces-more-bitcoin-
exchange-closures/] 

“Following the closure announcements, rumors are circulating that all that is 
needed for exchanges to resume operations is a license. According to a few 
reports, Chinese trading platforms will likely reopen after procuring a 
financial book keeping license.”  [ibid.] 

“With Venezuela suffering one of the most severe economic collapses 
of modern times, the beleaguered administration of President Nicolás 
Maduro announced on Tuesday that it had begun a presale of virtual 
currency backed by the nation’s vast petroleum reserves. 

“The government, which had announced plans for the new digital 
currency late last year, said the initiative was a response to a financial 
crisis marked by a profound devaluation of the national currency, the 
bolívar, and quadruple-digit inflation.”  [New York Times 02/20/18] 

Bitcoin is the point for any and all digital currency.  Bitcoin bases its 
existence on the concept of a “blockchain.” 

“A blockchain is a public ledger of all Bitcoin transactions that have ever 
been executed. It is constantly growing as ‘completed’ blocks are added to it 
with a new set of recordings. The blocks are added to the blockchain in a 
linear, chronological order. Each node (computer connected to the Bitcoin 
network using a client that performs the task of validating and relaying 
transactions) gets a copy of the blockchain, which gets downloaded 
automatically upon joining the Bitcoin network. The blockchain has complete 
information about the addresses and their balances right from the genesis 
block to the most recently completed block.” 

“The blockchain is seen as the main technological innovation of Bitcoin, since 
it stands as proof of all the transactions on the network. A block is the 
‘current’ part of a blockchain which records some or all of the recent 
transactions, and once completed goes into the blockchain as permanent 
database. Each time a block gets completed, a new block is generated. 
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There is a countless number of such blocks in the blockchain. So are the 
blocks randomly placed in a blockchain?  No, they are linked to each other 
(like a chain) in proper linear, chronological order with every block 
containing a hash of the previous block. 

“To use conventional banking as an analogy, the blockchain is like a full 
history of banking transactions. Bitcoin transactions are entered 
chronologically in a blockchain just the way bank transactions are. Blocks, 
meanwhile, are like individual bank statements.” 

“Based on the Bitcoin protocol, the blockchain database is shared by all 
nodes participating in a system. The full copy of the blockchain has records 
of every Bitcoin transaction ever executed. It can thus provide insight about 
facts like how much value belonged a particular address at any point in the 
past.”  [Investopedia.com] 

This blockchain technology is being investigated by most central banks as a 
means to enhance and secure international transfers of money.  None have 
yet embraced the concept or begun any implementation. 

The countries that have recognized bitcoin thus far are treating it in the 
same manner as the United States, as property, the gain from which is 
taxable. 

Notice IR-2014-36 (03/25/2014) provides that virtual currency is treated as 
property for U.S. federal tax purposes.  General tax principles that apply to 
property transactions apply to transactions using virtual currency.  Among 
other things, this means that: 

 Wages paid to employees using virtual currency are taxable to the 
employee, must be reported by an employer on a Form W-2, and are 
subject to federal income tax withholding and payroll taxes. 

 Payments using virtual currency made to independent contractors and 
other service providers are taxable and self-employment tax rules 
generally apply.  Normally, payers must issue Form 1099. 

 The character of gain or loss from the sale or exchange of virtual 
currency depends on whether the virtual currency is a capital asset in 
the hands of the taxpayer. 

 A payment made using virtual currency is subject to information 
reporting to the same extent as any other payment made in property. 

Notice 2014-21, (2014-16 IRB 938) provides a variety of Q&A items related 
to virtual currency. 

The value of Bitcoin, Bitcoin Cash and other virtual currencies varies from 
moment to moment and sometimes is highly volatile.  Like a publicly traded 
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security, virtual currency would be valued at its FMV at the time of the 
transaction.  This could mean that a payment in appreciated Bitcoin could 
result in gain to the purchaser as well as income to the recipient. 

“Q-5: How is the fair market value of virtual currency determined? 

A-5: For U.S. tax purposes, transactions using virtual currency must be 
reported in U.S. dollars. Therefore, taxpayers will be required to determine 
the fair market value of virtual currency in U.S. dollars as of the date of 
payment or receipt. If a virtual currency is listed on an exchange and the 
exchange rate is established by market supply and demand, the fair market 
value of the virtual currency is determined by converting the virtual currency 
into U.S. dollars (or into another real currency which in turn can be 
converted into U.S. dollars) at the exchange rate, in a reasonable manner 
that is consistently applied. 

Q-6: Does a taxpayer have gain or loss upon an exchange of virtual currency 
for other property? 

A-6: Yes. If the fair market value of property received in exchange for virtual 
currency exceeds the taxpayer's adjusted basis of the virtual currency, the 
taxpayer has taxable gain. The taxpayer has a loss if the fair market value of 
the property received is less than the adjusted basis of the virtual currency. 
See Publication 544, Sales and Other Dispositions of Assets, for information 
about the tax treatment of sales and exchanges, such as whether a loss is 
deductible. 

Q-16: Will taxpayers be subject to penalties for having treated a virtual 
currency transaction in a manner that is inconsistent with this notice prior to 
March 25, 2014? 

A-16: Taxpayers may be subject to penalties for failure to comply with tax 
laws. For example, underpayments attributable to virtual currency 
transactions may be subject to penalties, such as accuracy-related penalties 
under section 6662. In addition, failure to timely or correctly report virtual 
currency transactions when required to do so may be subject to information 
reporting penalties under section 6721 and 6722. However, penalty relief 
may be available to taxpayers and persons required to file an information 
return who are able to establish that the underpayment or failure to properly 
file information returns is due to reasonable cause.”    [Notice 2014-21] 

One thing that certainly happened this past tax season is that traders in 
cryptocurrency, expecting the anonymity of this decentralized and 
unregulated asset failed to keep the kind of detailed records necessary to 
make  
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It is clear that virtual currencies are new and becoming quite popular, that 
existing financial authorities are taking their existence very seriously and it 
is likely that elements of these early cryptocurrencies will find their way into 
mainstream finance at some point in the future. 

Generally, to trade cryptocurrency a person needs a platform to trade from.  
This is accomplished with a global digital asset exchange company (GDAX).  
It is often recommended that a separate company be used as a digital wallet 
to remove some exposure to your coins, offline so to speak (but not 
literally).  Many of the GDAX companies provide wallet services as well. 

Wallets provide an address that is provided to someone that will ADD 
cryptocurrency to your wallet.  To SEND cryptocurrency to another, you will 
need an address generated by their wallet.   

In late 2017, IRS issued a summons to Coinbase for a wide swath of all 
transactions.  After challenge the IRS revised its summons to cover a more 
limited scope, and data is being submitted to IRS under this more limited 
summons.   

“The Internal Revenue Service is significantly scaling back an investigation 
into customers who bought and sold bitcoins on the popular digital currency 
exchange Coinbase.  Instead of asking Coinbase for a long list of details 
about its customers who bought or sold bitcoin between 2013 and 2015, the 
IRS told a federal court it is now seeking information only for those accounts 
that engaged in transactions worth $20,000 or more.”  
[http://fortune.com/2017/07/10/bitcoin-irs-coinbase/] 

 

EXAMPLE:  On June 22, 2017 Larry opened an account at Coinbase 
(www.coinbase.com) and deposited $500 (the maximum allowed first 
transaction at the time).  This purchased 0.18031088 bitcoins.  Later on, 
Larry opened a wallet account at CoPay. [https://copay.io/] 

On November 28, 2017 the value of bitcoin had risen substantially and Larry 
use his bitcoin wallet to purchase an $80 gift card from Amazon.com  
(Amazon.com accepts bitcoin for payment) this cost 0.008328 bitcoin.  
Later, as the price of bitcoin grew beyond any reasonable expectation, Larry 
sold 0.13833172 bitcoin and cashed out most of the remainder of his 
holding, leaving a small fraction in his account.  These two sales are 
reported for tax purposes in exactly the same manner as stock sales, or the 
sale of any other property. 

Larry’s account still holds 0.033651 bitcoin.  However, on December 14, 
2017 the August hard-fork of bitcoin delivered 0.18031088 bitcoin cash into 
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his account.  The author claims that this bitcoin cash fork works like a stock 
split/spinoff of different company stock; where basis is apportioned based on 
relative values.  Some professionals disagree. 

 
Notice that the original $500 basis is split among first the two sale 
transactions and then applied to both the remaining bitcoin and the newly 
added bitcoin cash. 

 
Complicating matters further, consider the following explanation appearing 
early in 2018 on a cryptocurrency website: 

Date Dollars Bitcoins

percent 

of total

Basis 

Sold

Bitcoin 

Remaining

Basis 

Remaining

06/22/17 500.00$        0.18031088 500

11/28/17 (80.00)$        0.008328 0.046187 23.09345 0.17198288 476.906552

12/01/17 (1,483.48)$  0.13833172 0.767185 383.5923 0.03365116 93.3142803

12/14/17 331.81$        0.18031088 Bitcoin Cash Fork 58.0595201

BTC Bitcoin Cash Acct 35.2547602
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“With a cryptocurrency transaction, very often, they are not exchanged for 
USD. More usually, they are exchanged into other cryptocurrencies such as 
Bitcoin or Ethereum. When this exchange occurs, US tax laws would have us 
recognize the fair market value of each property, and this fair market value 
exchange would create a taxable gain or loss. 

“In other words, in the US, when people sell 100 Steem for so much Bitcoin, 
this is a taxable sale if the sale results in a fair market value appreciation of 
Steem from the calculated basis. What makes this more difficult is that the 
person has now entered into a new capital asset calculation because they 
have purchased Bitcoin. 

“A simple thing as buying bitcoin to buy steem, holding steem, and then 
selling steem through bitcoin would result in 4 reportable capital transactions 
to the IRS, especially if Bitcoin was held for any period of time. 

“Only the most fastidious accountants are likely to be 100% tax compliant 
when it comes to cryptocurrency situations.  [https://steemit.com/crypto-
news/@crypto-investor/irs-tax-rules-for-cryptocurrency-in-2018] 


