
Injured Spouse / 
Innocent Spouse 
 

OVERVIEW: 

There are similarities and also distinct differences in the law between an injured 
spouse and an innocent spouse, although in each case a spouse is harmed from the 
normal operation of the tax system and in the strictest literal reading of the words, 
both are “innocent” of the actions that create the harm.  One similarity in both 
situations is the action of joining with their spouse in the filing of a joint individual 
income tax return.  That action is a voluntary choice – although there is often a 
tax penalty (sometimes substantial) for not making that choice. 

INJURED SPOUSE INNOCENT SPOUSE 

Joint return is filed. Joint return is filed. 

Joint return is overpaid – a refund 
was due.  Amount of tax is not 
disputed. 

Joint tax return periods are unpaid or 
underpaid; often from an examination 
assessment of additional tax.  
Innocent spouse is innocent of the 
cause(s) of the deficiency or non-
payment. 

Refund is seized by IRS for debt not 
owed by the injured spouse. 

IRS is pursuing collection from the 
jointly liable innocent spouse 

Relief is requested separately for each 
tax year.  Form 8379 

Relief is requested at one time for all 
periods.  Form 8857 

Relief results in issuance of all or part 
of a refund mathematically 
determined. 

Relieves the innocent spouse from 
liability for all or some of the unpaid 
tax.  Relief requires a subjective 
determination by IRS with potential 
review by Appeals and the Tax Court. 

Actual or constructive knowledge is 
irrelevant. 

Actual or constructive knowledge is a 
significant factor 

 

FORGED SIGNATURE: 

Each spouse within a married couple has an independent filing obligation depending 
on the level and source of their income.  An election is available to taxpayers who 
are considered married on the last day of their tax year to file a joint return (MFJ).  
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However, both spouses must agree to join in the filing of tax return claiming MFJ 
filing status.  Each spouse is obligated to satisfy their own separate return filing 
requirements (MFS or HoH) otherwise.  MFS is the default, MFJ is an election.  
When one spouse’s signature on an MFJ return has been forged, and that spouse 
did not otherwise demonstrate intention to file a joint tax return (best 
demonstrated by the timely filing of a separate tax return) the joint return is not 
valid.  This is neither an injured spouse nor an innocent spouse situation.  Proving 
the forgery may be problematic however, depending on the circumstances; 
especially when one spouse may have been signing the other spouse’s name for 
many years, usually with implied consent.  See below, P 17 – 18, for signing under 
duress. 

“37. My spouse forged my signature to a joint return. Am I eligible for innocent 
spouse relief? Should I file Form 8857? 
You may be eligible for relief, but relief does not fall under the innocent spouse 
rules. If you can establish your signature was forged, and there was not tacit 
(implied) consent, the joint election is invalid and you will only be liable for your 
separate tax liability.” [https://www.irs.gov/businesses/small-businesses-self-
employed/innocent-spouse-questions-and-answers] 

 

INJURED SPOUSE: 

In an injured spouse situation, the refund shown on a joint return is seized (taken) 
by the IRS and applied to one or more past due debts specifically owed by the other 
spouse.  In this situation, the injured spouse is also referred to as the “non-
obligated spouse” because they were not obligated to pay the debt to which the 
joint refund was applied. 

NOTE: To be an injured spouse, the non-obligated spouse must have been the 
cause of and hold a legal right to some or all of the seized refund.  Therefore, if 
the non-obligated spouse contributed no funds toward the taxes due, the law does 
not consider them to have been injured by the refund offset. 

In the situation of an injured spouse, the refund was seized, but there is no dispute 
as to the amount of tax shown on the tax return.  If there is a difference between 
the amount of refund claimed and the amount of refund issued – then seized by the 
IRS, that issue is separate from and dealt with apart from the injured spouse issue. 

The reason for seizure of the refund may be a prior period unpaid tax debt, a 
federal non-tax debt or any debt that the law permits to be referred to IRS for 
collection.  In addition to these, a taxpayer’s state tax refund may be seized by the 
state for debts for which state law permits tax refund seizures.  Generally, while 
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IRS is permitted to seize a taxpayer’s state refund for a tax debt, the action is not 
automatic. 

Within the Omnibus Consolidated Rescissions and Appropriations Act of 1996 (PL 
104-134) is the Debt Collection Improvement Act of 1996.  This law provides that 
any non-tax debt or claim owed to the United States that has been delinquent for a 
period of 180 days shall be turned over to the Secretary of the Treasury for 
appropriate action to collect or terminate collection actions on the debt or claim.  
Debt that is in litigation or foreclosure, with a collection agency or designated 
federal debt collection center, or that will be disposed of under an asset sales 
program, is exempt from transfer to the Secretary.  Authorities for federal debt 
collection are accumulated and can be reviewed at: 
https://fiscal.treasury.gov/fsservices/gov/debtColl/rsrcsTools/debt_dca.htm 

“Before referring a debt for collection by administrative offset, a creditor agency 
must provide each debtor with:  

a) a written notification of the nature and the amount of the debt, the intention 
of the agency to collect the debt through administrative offset, and an 
explanation of the debtor's rights;  

b) an opportunity to inspect and copy the records of the agency;  
c) an opportunity for review within the agency; and  
d) an opportunity to enter into a written repayment agreement.” 

Examples of federal non-tax debts subject to the Debt Collection Improvement Act 
include: 

 “Loans made, insured or guaranteed by the government, including deficiency 
amounts due after foreclosure or sale of collateral [examples: student direct 
and guaranteed loans, SBA loans, HUD loans]; 

 Expenditures of non-appropriated funds [example: bounced checks to 
military commissaries]; 

 Overpayments, including payments disallowed by Inspector General audits 
[examples: salary or benefit overpayments, duplicate payments, misused 
grant funds]; 

 Any amount the U.S. Government is authorized by statute to collect for the 
benefit of any person [example: FTC consumer redress]; 

 The unpaid share of any non-federal partner [i.e., States or local 
governments] in a program involving a federal payment and a matching or 
cost-sharing payment by the non-federal partner [example: state share of 
benefit matching program]; 

 Any fines or penalties assessed by an agency [examples: civil monetary 
penalties, OSHA fines for mine safety violations]; 
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 Other amounts of money or property owed to the government [examples: 
license fees, FOIA fees].” 

The Secretary of the Treasury has the discretion to collect debts owed to States by 
offset; it is not mandatory. A reciprocal agreement must be made with the State; 
the appropriate State official must request the offset; the cost of the collection 
must not exceed the amount of the debt; the interests of the U.S. must be 
protected; and the payments withheld to pay State debts may not be exempted 
from offset (withholding). Social Security, Black Lung Benefit (Part B) and Railroad 
Retirement Benefit (other than tier 2 benefits) payments may not be offset to pay 
State debts (although they are subject to limited offset to pay federal debts)” 

[see https://fiscal.treasury.gov/fsservices/gov/debtColl/dms/debt_home.htm for 
additional details on federal and state offsets to pay debts.] 

A common reason for seizure of a tax refund is unpaid child support owed by a non-
custodial parent.  That non-custodial parent may be remarried filing a joint return 
with their new spouse.  This new spouse is non-obligated with regard to those 
delinquent child support payments.  Executive Order 13019 of September 28, 1996 
directed the Secretary of the Treasury to promptly develop appropriate procedures 
and agreements to use the power of the US Treasury as a force to collect 
delinquent child support payments. 

As an aside and not directly related to the tax consequence of being an injured 
spouse; rather - on the other side of the issue -- IRS advises that if you need 
assistance in obtaining child support payments that are overdue, you must contact 
your Office of Child Support Enforcement.  The IRS website links to state agency 
contact information. 

NOTE: For information on non-tax debts and offsets by Treasury, contact the Fiscal 
Management Service, Treasury Offset Program Call Center at 800-304-3107 

In Rev. Rul. 74-611 (1974-2 C.B. 399) the Internal Revenue Service ruled that 
when a husband and wife file a joint return each spouse has a separate interest in 
the jointly reported income and a separate interest in any overpayment.  If relief is 
granted to an injured spouse, that spouse will receive the portion of the joint refund 
to which they were [otherwise] entitled. 

NOTE:  While innocent of the unpaid debt, an injured spouse is NOT an “innocent 
spouse.” 

The injured spouse files Form 8379.  Form 8379 is 1½ pages long.  A sample 
blank Form 8379 follows.  Note that most of the form is qualifying questions.  Part 
III contains only 9 lines to allocate all items of income, deduction, credit and 
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payment.  Each spouse must allocate his or her separate wages, self-employment 
income and expenses (and self-employment tax), and credits to the spouse who 
would have shown the item(s) on his or her (MFS) separate return.  Other items 
that may not clearly belong to either spouse are equally divided. 

NOTE: Form 8379 does not compute the amount of the injured spouse’s refund 
entitlement (if any).  While not part of the Injured Spouse claim, to compute the 
portion of the refund due to the injured spouse, computation of the MFS tax liability 
and refund due to each spouse must be computed  See the example below. 

Rev Rul 80-7 (1980 CB 296) contains the basic procedures for establishing the 
injured spouse’s interest in the overpayment.  “…[T]he Service will determine a 
spouse's contribution toward the payment of the joint liability by reference to 
sections 1.31-1 and 1.6015(b)-1(b).”  “…[A] spouse's individual refund will be 
determined by subtracting the spouse's individual liability determined in accordance 
with the separate tax formula from the spouse's contribution toward that liability.”  
[Rev Rul 80-7, supra] 

Form 8379 may be included with an original income tax return filed electronically.  
“Generally, if you file Form 8379 with a joint return electronically, the time needed 
to process it is about 11 weeks.  If you file Form 8379 with a joint return on paper, 
the time needed is about 14 weeks.  If you file Form 8379 by itself after a joint 
return has been processed, the time needed is about 8 weeks.” [source: 
http://www.irs.gov/ Help-&-Resources/Tools-&-FAQs/FAQs-for-
Individuals/Frequently-Asked-Tax-Questions-&-Answers/IRS-Procedures/Injured-
Spouse/Injured-Spouse-1] 

 

NOTE:  State laws and procedures differ.  A state is not required to recognize an 
injured spouse situation at all, and when it does, the circumstances, processes and 
formulae may differ from the federal methods covered in this session.   
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EXAMPLE:   A and B are married and filed a joint 1977 Federal income tax return 
showing a liability of $13,004.  A reported $20,000 of wages, from which $6,000 
was withheld, and $10,000 of other income. B reported $10,000 of wages, from 
which $2,000 was withheld, and $5,000 of other income. A and B filed a joint 
estimated tax declaration and paid $8,000 in estimated tax payments.  A has an 
unpaid separate liability of $5,000 from a prior year. 

The spouses' joint liability is $13,004, the total refund due the spouses is $2,996 
($16,000 -- $13,004).  If the spouses filed separate returns, A's liability would 
have been $10,302 and B's liability would have been $3,334, if the tax is calculated 
in accordance with section 1(d) of the Code. Each spouse's contribution will be 
determined as follows: 

          A's deemed portion of the estimated tax payments. 

                  $10,302  

             -----------------  X $8,000 = $6,044  

             $10,302 + $3,334 
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          B's deemed portion of the estimated tax payments. 

                  $3,334  

             -----------------  X $8,000 = $1,956 
             $10,302 + $3,334 

A's total contribution is $12,044 ($6,000 + $6,044). 
B's total contribution is $3,956 ($2,000 + $1,956). 
Having thus determined each spouse's contribution, each spouse's share of the joint 
overpayment will be the difference between each spouse's liability and each 
spouse's contribution as determined above. However, the overpayment credited to 
a spouse in the spouse's individual capacity cannot exceed the joint overpayment.  
See section 6013(d) of the Code. 

                A's share of the joint liability 

                    $10,302  

                -----------------     X   $13,004 = $9,825  

                $10,302 + $3,334 

  

               B's share of the joint liability 

                     $3,334  

                -----------------     X   $13,004 = $3,179  
                $10,302 + $3,334 

A's individual credit or refund is $2,219 ($12,044 - $9,825). 
B's individual credit or refund is $777 ($3,956 - $3,179). 
The amount credited cannot exceed the amount of the joint overpayment. In this 
case, $2,219 of the $2,996 joint overpayment will be credited against A's 
outstanding separate liability.  The balance of the joint overpayment ($777) will be 
refunded.  Example is from Rev Rul 80-7 

Rev Rul 80-7 has been amplified by Rev Rul 85-70 (1985-1 CB 361) which clarifies 
the procedures to split the joint return in a community property state; and further 
amplified by Rev Rul 87-52 (1987-1 CB 347) that clarifies the methodology used to 
split the earned income tax credit. 

NOTE: the computation used by IRS to determine refund based on the information 
provided on Form 8379 can result in no part of a refund being attributed to the 
injured spouse even though they contributed to the payment of tax and hence the 
overpayment.  It makes sense to build a spreadsheet that will apply the formulas 
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of Rev Rul 80-7 to determine whether there are any (enough) funds to claim before 
filing Form 8379. 

“File Form 8379 when you become aware that all or part of your share of an 
overpayment was, or is expected to be, applied (offset) against your spouse’s past-
due obligations.  You must file Form 8379 for each year you meet this condition 
and want your portion of any offset refunded.” 

 “You can file Form 8379 with your joint tax return or amended joint tax return 
(Form 1040X). Or you can file it afterwards by itself.” 

“If you file Form 8379 separately, please be sure to attach a copy of all Form(s) W-
2, W-2G for both spouses, any Forms 1099 showing federal income tax withholding 
to Form 8379.”  [Instructions to Form 8379] 

 

INJURED SPOUSE COMMUNITY PROPERTY ISSUES 

Separate returns in a community property state must follow community property 
rules.  Generally, income, deductions, credits, and expenses are allocated 50/50 
between spouses who live in a community property state.  Overpayments are 
considered joint property and are generally applied (offset) to legally owed past-
due obligations of either spouse.  However, there are exceptions.  The IRS will use 
each state’s rules to determine the amount, if any, that would be refundable to the 
injured spouse. 

Community property states are: Arizona, California, Idaho, Louisiana, New Mexico, 
Nevada, Texas, Washington, and Wisconsin.  IRS Pub 555 contains more 
information about community property issues. 

“Determining the amount the Service may apply against the separate liability 
of one of the spouses in the situations described is a two-step process. In the 
first step, the Service may offset the liable spouse's allocable share under 
section 6402 of the Code. Although the spouses may have earned different 
amounts of wages, each spouse in a community property state is considered 
to be the recipient of one-half of the aggregated wages. Each spouse is also 
entitled to a credit for one-half of the taxes that are withheld from such wages. 
Accordingly, when the above formula is used, each spouse has a one-half 
interest in the overpayment. The Service may, therefore, offset one-half of the 
overpayment against the separate liability of one of the spouses.” 

“Under the second part of the two-step process, the Service may, depending 
on local law, offset an additional amount of the refund against the separate 
liability of one of the spouses. This right of offset is a common law right of 
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offset and can be exercised by the United States.  United States v. Munsey 
Trust Co., 332 U.S. 234 (1946). The right of set off is available in a community 
property state where the property itself (as opposed to the person) can be 
reached under local law for the payment of the separate debts of the liable 
spouse.  Eaves v. United States, 433 F. 2d 1296 (10th Cir. 1970).  
Depending on the law of the particular state, the Service may thus be 
able to exercise a common law right to set off against the balance of 
the overpayment otherwise payable to the non-liable spouse.”  [Rev 
Rul 85-70, supra, emphasis added] 

 

EXAMPLE: Situation 1. A and B are married and reside in X, a community property 
state.  They filed a joint Federal income tax return claiming an overpayment. The 
return showed income solely from wages from which tax has been withheld. B has 
an unpaid liability to the Service for tax assessed before the marriage. 
Under the laws of X, all community property is subject to the premarital or other 
separate debts of either spouse. 

Held: The Service may apply the entire amount of the overpayment against B's 
liability. 

Situation 2.  Same as situation 1,except that A and B reside in Y, a community 
property state in which all community property is subject to the premarital or other 
separate debts of either spouse but is exempt under state law from tax claims. 

Held: The Service may apply the entire amount of the overpayment against B's 
liability. 

Situation 3. Same as situation 1, except that A and B reside in Z, a community 
property state in which community property is not subject to the premarital or 
other separate debts of either spouse. 

Held: The Service may apply one-half of the overpayment against B's liability. 

Example is from Rev Rul 85-70 

 

INNOCENT SPOUSE: 

Many married taxpayers choose to file a joint tax return because of various benefits 
provided by this filing status.  In a joint filing situation, both taxpayers are jointly 
and individually responsible for the tax and any interest or penalty due on the joint 
return even if they later divorce, and tax interest and penalty are assessed after the 
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divorce is final.  This is true even if a divorce decree states that a former spouse 
will be responsible for any amounts due on previously filed joint returns.  The IRS 
is not bound by the decision of the divorce court, therefore the spouse that was 
relieved of liability by the divorce decree can only look to that same court to 
enforce the other spouse’s obligation to pay.  This action may be beyond the 
financial means of the innocent spouse. 

In substantial contrast to the injured spouse, an innocent spouse situation is caused 
by either the assessment of a tax deficiency, or the failure to pay one or more joint 
income tax liabilities.  Three important factors apply. 

 The tax deficiency is determined by IRS based on the misstatement of items 
on the return by only one spouse 

 The other spouse was not responsible for and in addition had no knowledge 
of the misstatement or failure to pay (that spouse is innocent of being the 
cause). 

 Payment is being demanded from the innocent spouse. 

If relief is granted, the innocent spouse is relieved of liability for payment of the 
understated or unpaid tax (and penalty and interest).  The innocent spouse may 
receive a refund of payments made toward their relieved liability within normal 
refund statute periods. 

A spouse in a joint tax return may be held responsible for all the tax due even if all 
the income was earned by the other spouse.  Innocent spouse relief allows a 
spouse (or former spouse) to be relieved of the tax, interest, and penalties on a 
joint tax return. 

NOTE: There is a great deal of detailed information available to help determine and 
prepare an innocent spouse claim.  In addition to the Internal Revenue Code, 
Treasury Regulations and very many court cases, IRS produces Publication 971 that 
puts many legal words into more or less plain English (although it is not separately 
“authority”), Rev Proc 2000-15, 2000-1 C.B. 447 provides authoritative guidance 
and IRS Pub 3512 provides brief guidance in a flyer form understandable by 
taxpayers. 

Three types of relief are available. 
1) Innocent spouse relief. 
2) Relief by separation of liability. 
3) Equitable relief. 

Innocent spouse relief under either the general Innocent Spouse or the Separation 
of Liability provisions require that the “requesting spouse must file Form 8857 or 
other similar statement with the Internal Revenue Service no later than two years 
from the date of the first collection activity against the requesting spouse after July 
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22, 1998, with respect to the joint tax liability.”  [Prop Reg §1.6015-5(b)(1)]   
This two year limit to file for relief no longer applies to a request under Equitable 
Relief provisions. 

“[C]ollection activity means a section 6330 notice; an offset of an overpayment of 
the requesting spouse against a liability under section 6402; the filing of a suit by 
the United States against the requesting spouse for the collection of the joint tax 
liability; or the filing of a claim by the United States in a court proceeding in which 
the requesting spouse is a party or which involves property of the requesting 
spouse.”   

“Collection activity does not include a notice of deficiency; the filing of a Notice of 
Federal Tax Lien; or a demand for payment of tax.”  [Reg §1.6015-5(b)(2)(i)] 

NOTE:  “A section 6330 notice refers to the notice sent, pursuant to section 
6330, providing taxpayers notice of the IRS's intent to levy and of their right to 
a CDP hearing. The mailing of a section 6330 notice by certified mail to the 
requesting spouse's last known address is sufficient to start the two-year 
period, described in paragraph (b)(1), regardless of whether the requesting 
spouse actually receives the notice.”  [Prop Reg §1.6015-5(b)(3)(ii)] 

“The Internal Revenue Service will not consider premature claims for relief”  “A 
premature claim is a claim for relief that is filed for a tax year prior to the 
receipt of a notification of an audit or a letter or notice from the IRS indicating 
that there may be an outstanding liability with regard to that year. Such notices 
or letters do not include notices issued pursuant to section 6223 relating to 
TEFRA partnership proceedings. A premature claim is not considered an election 
or request under §1.6015-1(h)(5).”  [Regs 1.6015-5(b)(5)] 

A spouse requesting relief under either the general innocent spouse or separation of 
liability rules may request that relief “pursuant to the collection due process (CDP) 
hearing procedures under sections 6320 and 6330, by attaching Form 8857, 
“Request for Innocent Spouse Relief,” or an equivalent written statement to Form 
12153, “Request for a Collection Due Process or Equivalent Hearing” (or other 
specified form).”  [Prop. Reg §1.6015-5(b)(4)] 

A spouse requesting relief under either the general innocent spouse or separation of 
liability rules “or a request for equitable relief under §1.6015-4 may be made 
before any collection activity has commenced.  For example, an election or request 
for equitable relief may be made in connection with an examination of a joint 
Federal income tax return or a demand for payment, or pursuant to the CDP 
hearing procedures of section 6320 with respect to the filing of a Notice of Federal 
Tax Lien.  A request for equitable relief under §1.6015-4 for a liability that is 
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properly reported on a joint Federal income tax return but not paid with the return 
or by the due date for payment is properly submitted at any time after the return is 
filed.”  [Prop Reg §1.6015-5(b)(4)] 

Form 8857 is used to request Innocent Spouse Relief.  Form 8857 is seven (7) 
pages long and contains many questions intended to establish qualification for 
relief, including relief under the Equitable Relief provisions, which IRS will attempt 
to apply if it finds against the taxpayer for one of the other two provisions, even if it 
is not requested by the taxpayer.  Even if you are working directly with an IRS 
employee, file Form 8857 by mail to: 

Internal Revenue Service  
P.O. Box 120053  
Covington, KY 41012 

“Alternatively, you can fax the form and attachments to the IRS at 855-233-8558.”  
This author recommends providing a copy to any IRS employee currently working 
on the tax return(s) at issue. 

“By law, the IRS must contact your spouse or former spouse. There are no 
exceptions, even for victims of spousal abuse or domestic violence.”  

“We will inform your spouse or former spouse that you filed Form 8857 and will 
allow him or her to participate in the process.  If you are requesting relief from 
joint and several liability on a joint return, the IRS must also inform him or her of 
its preliminary and final determinations regarding your requested relief.” 

“To protect your privacy, the IRS will not disclose your personal information (such 
as your current name, address, phone number(s), or information about your 
employer, your income, or your assets).  Any other information you provide that 
the IRS uses to make a determination about your request for relief from liability 
could be disclosed to the person you list on line 5. If you have concerns about your 
privacy or the privacy of others, you should redact or black out personal 
information in the material you submit.” 

“If you petition the Tax Court … … your spouse or former spouse may see your 
personal information, unless you ask the Tax Court to withhold it.”    
[All preceding quotes from IRS Pub 971] 
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Innocent Spouse Relief: 

Innocent spouse relief is governed by IRC §6015(b) and Regs §1.6015-2.  
Generally you must meet ALL of the following conditions to qualify for innocent 
spouse relief: 

 You filed a joint return which has an understatement of tax due to erroneous 
items of your spouse or former spouse. 

 You establish that at the time you signed the joint return you did not know, 
and had no reason to know, that there was an understatement of tax. 

 Taking into account all the facts and circumstances it would be unfair to hold 
you liable for the understatement of tax. 

Community property law is not applied in determining the above conditions.  [IRC 
§6015(a)] 

Erroneous Items are either of the following: 
 Unreported income.  This is any gross income received by your spouse or 

former spouse that was not reported on the tax return. 
 Incorrect deduction, credit, or basis.  This is any improper deduction, credit 

or property basis claimed by your spouse or former spouse. 
o The expense was never incurred. 
o The expense does not qualify. 
o No basis in law for the benefit claimed. 

You knew or had reason to know of an understatement if: 
 You actually knew of the understatement   OR 
 A reasonable person in similar circumstances would have known of the 

understatement. 

The IRS will consider all facts and circumstances in determining whether you had 
reason to know, considering: 

 The nature and amount of the erroneous item. 
 The financial situation of you and your spouse or former spouse. 
 Your educational background and business experience. 
 The extent of your participation in the activity that resulted in the erroneous 

item. 
 Whether you failed to ask, at or before the time the return was signed about 

items that a reasonable person would question. 
 Whether the erroneous item represented a departure from a recurring 

pattern reflected in prior years returns. 
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The IRS will consider all of the facts and circumstances to determine whether it is 
unfair to hold you responsible. 

 Did you receive a significant benefit? 
 Whether the spouse deserted you. 
 Whether you are divorced or separated. 
 Whether you received a benefit on the return from the understatement. 

A significant benefit is any benefit in excess of normal support. [Regs §1.6015-
2(d)]  A significant benefit is not limited to current consumption and can be 
demonstrated by accumulation of assets and benefits received after the year in 
which the income went unreported. [William Purificato, v. Commissioner, 9 F3d 290 
(1993, CA3), affg TC Memo 1992-580 (1992); Joseph T Walker, TC Memo 1995-
529, 1995)] 

Some case law finding that the innocent spouse did NOT receive a substantial 
benefit includes: 

 Samuel M Styron, TC Memo 1987-25 (1987) 
 Harvey I Epstein, TC Memo 1996-239 (1996) 
 John J.Gould, TC Memo 1991-34 (1991) 
 Patricia S. Makalintal, TC Memo 1996-9 (1996) 
 Angela Schwimmer, TC Memo 1996-353 (1996) 
 Don C. Reser v. Commissioner, (CA-5, 1997), 112 F3d 1258, revg on this 

issue TC Memo 1995-572, (1995) 

Some case law finding that the innocent spouse DID receive a substantial benefit 
includes: 

 Mary Catherine Pierce, TC Memo 2003-188 (2003) 
 Ronnie D. Wilson, TC Memo 1996-520 (1996) 
 Lota Womack, TC Memo 1996-242 (1996) 
 Francine Acquaviva, TC Memo 1996-542 (1996) 
 Carole D. Windfelder, TC Memo 1988-290 (1988) 

Case law finding for a substantial benefit can be more juicy reading than cases 
finding in the taxpayer’s favor; however each of these and dozens more cases 
provide insight into the thinking of the IRS and the Tax Court in determining what 
constitutes a substantial benefit.  Each case is different, dollar amounts and 
definition of normal support vary by case.  Individual facts and circumstances are 
vital. 
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Partial Relief 

You may qualify for partial relief if, at the time you filed your return you had no 
knowledge of only a portion of an erroneous item.  You can be relieved of the 
understatement due to that portion if all the other requirements are met. [IRC 
§6015(b)(2); Regs §1.6015-2(e)] 

EXAMPLE: At the time you signed your joint return, you knew that your spouse did 
not report $5,000 of gambling winnings. The IRS examined your tax return several 



Injured Spouse / Innocent Spouse 

 

© 2007-2017 Lawrence Zimbler, MST, EA Page 17 
 

months after you filed it and determined that your spouse’s unreported gambling 
winnings were actually $25,000.  You established that you did not know about, and 
had no reason to know about, the additional $20,000 because of the way your 
spouse handled gambling winnings.  

NOTE:  Innocent spouse relief need not be all or nothing. 

 

Separation of Liability 

Relief by separation of liability is governed by IRC §6015(c).  Under this type of 
relief, you separate the understatement of tax (plus interest and penalties) on your 
joint return between you and your spouse (or former spouse).  This type of relief is 
available only for unpaid liabilities resulting from understatements of tax.  Refunds 
are not allowed.  In addition, relief under this section may be reduced by the value 
of any property transferred from the responsible spouse to the innocent spouse for 
the purpose of avoiding payment of the tax.  A transfer has the rebuttable 
presumption of being for the purpose of avoiding payment of the tax if it is made 
within one year before the issuance of a notice of proposed deficiency. [IRC 
§6015(c)(4)(B)] 

NOTE: property transferred incident to divorce are exempt from this presumption 
of tax avoidance purpose.  [IRC §6015(c)(4)(B)(ii)(II)] 

To request relief by separation of liability, you must have filed a joint return and 
meet either of the following requirements at the time you file Form 8857 

 You are no longer married to, or are legally separated from, the spouse with 
whom you filed the joint return for which you are requesting relief. (you are 
no longer married if you are widowed.) 

 You were not a member of the same household as the spouse with whom you 
filed the joint return at any time during the 12-month period ending on the 
date you file Form 8857.  You and your spouse are not members of the 
same household if you are living apart and are estranged.  

This relief does not apply to any part of the understatement of tax due to your 
spouse’s erroneous items of which you had actual knowledge.  

 You knew that an item of unreported income was received 
 You knew of the facts that made an incorrect deduction or credit unallowable 
 For a false or inflated deduction, you knew that the expense was not 

incurred, or not incurred to the extent shown on the tax return  
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NOTE: Knowledge of the source of an erroneous item is not sufficient to establish 
actual knowledge.  Actual knowledge may not be inferred when you merely had a 
reason to know of the erroneous item.  Similarly, the IRS does not have to 
establish that you knew of the source of an erroneous item in order to establish 
that you had actual knowledge of the item itself.  

Even if you had actual knowledge, you may still qualify for relief if you establish 
that:  

 You were the victim of domestic abuse before signing the return, and  
 Because of that abuse, you did not challenge the treatment of any items on 

the return because you were afraid your spouse (or former spouse) would 
retaliate against you. 

NOTE: If you establish that you signed your joint return under duress, then it is not 
a joint return, and you are not liable for any tax shown on that return or any tax 
deficiency for that return.  However, you may be required to file a separate return 
for that tax year.  [Lola I. Brown, 51 TC 116 (10/22/1968); IRS Pub 971 
(September 2011, p8), emphasis added]  See the discussion P.1 above on “forged 
signature.” 

“Petitioner has established without question ‘a long continued course of mental 
intimidation’ by Thurston. He dominated almost every facet of their married life, 
particularly with respect to financial matters. This is not to say, however, that 
petitioner obeyed always without any question or objection. When she asserted 
her will, Thurston became enraged and gained her submission through the use of 
force and violence. Thurston's intimidation was both mental and physical and 
extended not only to petitioner but also to their children, who both eventually left 
home as a result of his treatment. By his own words Thurston is a ‘domineering, 
mean, asinine man.’” 

“This general course of conduct was reflected in Thurston's handling of the Federal 
income tax returns filed by him for the years 1956 through 1959. We have found 
as a fact that Thurston gave petitioner no choice but to sign the returns. The 
circumstances surrounding each signing indicate that petitioner did not, however, 
sign the returns merely as an automaton. She objected to Thurston's involvement 
in sales transactions with State agencies because of the "bad publicity." Although 
she did not know that he was receiving "commissions" which he failed to report 
as income, she was aware that he did not always tell her the truth. Thus, she 
requested an opportunity to look over the returns before she signed them. 
Thurston assured her that ‘the C.P.A. fixed them,’ but when she persisted he 
became adamant. He demanded, ‘you sign it or else,’ and sometimes hit her. At 
the time she signed the 1956 return, petitioner was confined to a bed with a partial 
paralysis resulting from a horse accident.  She suffered great pain from the 
injury, yet Thurston threatened to hit her if she did not sign the return.  Petitioner 
testified that Thurston ‘would put me in fear of my life if I didn't do what he said, 
and as long as I did what he said, he didn't threaten me.’  Petitioner objected to 
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signing each of the returns in issue unless she first had an opportunity to look 
them over, but every time she capitulated out of a realization that ‘when I started 
questioning this, things got worse. I suffered more and the children suffered 
more.’” 

“The element missing in the taxpayer's offer of proof in Hazel Stanley, supra, i.e., 
that she was reluctant to sign the returns, is present in this case. Accordingly, we 
hold that petitioner's signature to each of the income tax returns for the years 
1956 through 1959 was procured by Thurston through duress and was not the 
result of her voluntary act. Consequently, the returns filed by Thurston were not 
joint returns within the purview of section 6013, and petitioner is not severally 
liable thereon.”  [Lola I. Brown, supra] 

 

Equitable Relief 

If you do not qualify for innocent spouse relief, relief by separation of liability, or 
relief from liability arising from community property law, you may still be relieved 
of responsibility for tax, interest, and penalties through equitable relief.  

If you request any of these other types of relief, and the IRS determines you do not 
qualify for them, the IRS will consider whether equitable relief is appropriate.  

Unlike innocent spouse relief or separation of liability, you can get equitable relief 
from an understatement of tax or an underpayment of tax.  An underpayment of 
tax is an amount of tax you properly reported on your return but you have not paid.  
For example, your joint 2015 return shows that you and your spouse owed $5,000. 
You pay $2,000 with the return. You have an underpayment of $3,000.  

You may qualify for equitable relief if you meet all of the following conditions.  
 You are not eligible for innocent spouse relief, relief by separation of liability, 

or relief from liability arising from community property law.  
 You and your spouse (or former spouse) did not transfer assets to one 

another as a part of a fraudulent scheme. A fraudulent scheme includes a 
scheme to defraud the IRS or another third party, such as a creditor, ex-
spouse, or business partner.  

 Your spouse (or former spouse) did not transfer property to you for the main 
purpose of avoiding tax or the payment of tax.  

 You did not file or fail to file your return with the intent to commit fraud. 
 You did not pay the tax.  
 You establish that, taking into account all the facts and circumstances, it 

would be unfair to hold you liable for the understatement or underpayment of 
tax.  
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The income tax liability from which you seek relief must be attributable to an item 
of the spouse (or former spouse) with whom you filed the joint return, unless one 
of the following exceptions applies:  

 The item is attributable or partially attributable to you solely due to the 
operation of community property law. If you meet this exception, that item 
will be considered attributable to your spouse (or former spouse) for 
purposes of equitable relief.  

 If the item is titled in your name, the item is presumed to be attributable to 
you. However, you can rebut this presumption based on the facts and 
circumstances.  

 You did not know, and had no reason to know that funds intended for the 
payment of tax were misappropriated by your spouse (or former spouse) for 
his or her benefit. If you meet this exception, the IRS will consider granting 
equitable relief although the underpayment may be attributable in part or in 
full to your item, and only to the extent the funds intended for payment were 
taken by your spouse (or former spouse).  

 You establish that you were the victim of abuse before signing the return, 
and that, as a result of the prior abuse, you did not challenge the treatment 
of any items on the return for fear of your spouse’s retaliation. If you meet 
this exception, relief will be considered although the deficiency or 
underpayment may be attributable in part or in full to your item.  

The same rules for being divorced, separated or estranged as apply above for 
separation of liability apply for equitable relief. 

As with the other items, the spouse requesting relief must have had no knowledge 
or reason to know that the other spouse would not pay the tax; and economic 
hardship will result if relief is not granted.  The divorce or separation order can be 
used as evidence to establish responsibility and expectation of the other spouse to 
pay. 

EXAMPLE: You and your spouse filed a joint 2015 return. That return showed you 
owed $10,000. You had $5,000 of your own money and you took out a loan to pay 
the other $5,000. You gave 2 checks for $5,000 each to your spouse to pay the 
$10,000 liability.  Without telling you, your spouse took the $5,000 loan and spent 
it on himself.  You and your spouse were divorced in 2016. In addition, you had no 
knowledge or reason to know at the time you signed the return that the tax would 
not be paid. 

Relief under either IRC §6015(b) or §6015(c) must be filed within two years of the 
date that the IRS begins collection action against the innocent spouse.  IRS 
originally took the position that this same two year period applied to equitable relief 
under IRC §6015(f) as well [Regs §1.6015-5(b)(1)].  The Tax Court in multiple 
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cases repeatedly followed its own precedent set in Cathy Marie Lantz, 132 TC 131 
(04/07/2009) and ruled against the IRS on the imposition of this two year limitation 
because IRC §6015(f) specifically omits any such period.  The Tax Court position 
was reversed by the Third, Fourth and Seventh Circuits of the US Circuit Court of 
Appeals, however on later cases where appeal did not fall to one of these circuits or 
could not be appealed (all small case division cases (<$25,000)), the Tax Court 
continued to follow its own precedent from Lantz.  The office of the Chief Counsel, 
in CC-2010-011 emphasized the IRS’s position that it intended to prosecute the 2 
year limitation of Reg §1.6015-5(b)(1) and to oppose the designation of cases as 
“small cases” (referred to below as “S” Cases) to preserve appeal to the Circuit 
Court of Appeals that had generally supported the IRS position. 

“The validity of the two-year deadline is a significant issue, as evidenced by 
the Office's designation of the issue for litigation. The Service's position is 
that the two-year deadline is a valid exercise of its rulemaking authority and 
the Seventh Circuit's reversal of the Tax Court in Lantz is an affirmation of 
the correctness of the Service's position. The Service should have the 
opportunity to consider appeal of any Tax Court decision in which the Tax 
Court continues to adhere to its prior opinion in Lantz, which opportunity is 
unavailable with respect to “S” cases. Because of the significance of this 
issue, cases with the two-year deadline issue should not be classified as an 
“S” case. Therefore, Counsel will move to remove the “S” designation, 
pursuant to Rule 171(c) and will continue to oppose requests to designate a 
case as an “S” case.” 

“…If an attorney determines that the petitioner would be entitled to relief on 
the merits, but for the fact that the request for relief under section 6015(f) 
was filed late, the attorney should contact Procedure and Administration 
Branch 1 or 2 to determine how to preserve the two-year deadline issue 
while conceding the merits of the section 6015(f) claim...”  [CC-2010-011, 
emphasis added] 

In spite of winning on multiple fronts, but continuing to lose in the Tax Court, 
especially in small cases, in 2011 IRS chose to revise the regulations.  Notice 
2011-70, 2011-32 IRB 135 (07/25/2011) states: “This notice expands the period 
within which individuals may request equitable relief from joint and several liability 
under section 6015(f) of the Internal Revenue Code.  Specifically, this notice 
provides that the Internal Revenue Service will consider requests for equitable relief 
under section 6015(f) if the period of limitation on collection of taxes provided by 
section 6502 remains open for the tax years at issue. If the relief sought involves a 
refund of tax, then the period of limitation on credits or refunds provided in section 
6511 will govern whether the IRS will consider the request for relief for purposes of 
determining whether a credit or refund may be available. This notice also provides 
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certain transitional rules to implement this change.”  New Proposed Regulation 
§1.6015-5(b)(2) reads essentially the same.  
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Tax Court Review and Suspension of Collection Action: 

IRC §6015(e)(A) provides jurisdiction of the Tax Court to review and “to determine 
the appropriate relief available to the individual” when an innocent spouse claim is 
made.  The taxpayer must petition the Tax Court any time after the earlier of the 
following two dates: 

1. The date IRS notifies the taxpayer of an unfavorable determination; or 
2. The date which is 6 months after filing the request, Form 8857; however 

The Tax court petition may not be filed more than 90 days after the date of the IRS 
notice of an unfavorable decision on the request.  This 90 day limit is absolute.  
Quite recently, the Third Circuit affirmed the Tax Court in dismissing a late filed Tax 
Court petition where IRS letters had provided the taxpayer with an incorrect filing 
deadline, stating that “the Tax Court correctly concluded that it lacked 
jurisdiction to consider Rubel's untimely petition. While the IRS's administrative 
mistake in its March 3, 2016 letter may have contributed to Rubel's delay and 
resulting inability to have the IRS's innocent spouse determination subjected to 
judicial review, the ninety-day deadline is jurisdictional and cannot be altered 
“regardless of the equities” of the case.”  [Rubel v. Comm., 119 AFTR 2d 
2017-XXXX, (CA3), 05/09/2017, emphasis added] 

Similarly, where a taxpayer failed to petition the Tax Court for a redetermination of 
a deficiency assessment, the Tax Court could not consider the merits of that 
assessment based on the petition regarding innocent spouse.  “In a stand-alone 
section-6015 case such as this, which is independent of a deficiency proceeding, 
the Court can consider only whether the relief provisions of section 6015 are 
available.” [Mae I. Asad, et al. v. Commissioner, TC Memo 2017-80, 05/15/2017] 

NOTE: If within the window of opportunity (above) a petition for Tax Court review 
of innocent spouse relief under IRC §6015 may be included with a timely Tax Court 
petition contesting the deficiency assessment. 

IRC §6015(e)(B) prohibits the IRS from taking collection enforcement action (and 
provides injunctive relief against IRS enforced collection action taken) until the 
expiration of the period during which a Tax Court petition may be filed, or if a Tax 
Court petition is filed, until the proceedings have completed and a ruling 
unfavorable to the taxpayer is handed down. 

NOTE: in exchange for this relief from collection action, the statute of limitations 
for collection is suspended during the pendency of the relief and for 60 days 
thereafter.  The taxpayer may waive the suspension of collection action and the 
collection statute if they agree with the IRS’s final determination. 
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Special Considerations in Community Property States 

Community property states are: Arizona, California, Idaho, Louisiana, New Mexico, 
Nevada, Texas, Washington, and Wisconsin. 

Generally, even if you do not file a joint return with your spouse, you must include 
your share of community income in your separate tax return.  This opens the 
possibility that the failure to report community income attributable to your spouse 
could create a determination of liability on your separate tax return.  A form of the 
innocent spouse rules can apply here as well. 

“You are not responsible for the tax relating to an item of community income if all 
the following conditions exist. 

1) You did not file a joint return for the tax year. 
2) You did not include the item of community income in gross income 
3) The item of community income you did not include is one of the following 

a) Wages, salaries, and other compensation your spouse (or former 
spouse) received for services he or she performed as an employee. 

b) Income your spouse (or former spouse) derived from a trade or 
business he or she operated as a sole proprietor. 

c) Your spouse’s (or former spouse’s) distributive share of partnership 
income. 

d) Income from your spouse’s (or former spouse’s) separate property 
(other than income described in (a), (b) or (c)).  Use the appropriate 
community property law to determine what separate property is. 

e) Any other income that belongs to your spouse (or former spouse) under 
community property law. 

4) You establish that you did not know of, and had no reason to know of, that 
community income. 

5) Under all facts and circumstances, it would not be fair to include the item of 
community income in your gross income.”   [source: IRS Pub 971 
(September 2011, p4)] 

If you are aware of the source of the item of community income or the income-
producing activity, but are unaware of the specific amount, you are considered to 
know or have reason to know of the item of community income. Not knowing the 
specific amount is not a basis for relief.  [IRS Pub 971 (September 2011, p4)] 


