
NEW	TAX	LAW	
Until the end of the year 2017, there was very little activity on new tax law 
in 2017.  Features of older law came into effect, changed or expired at the 
end of 2016 but as late as October it was still questionable whether 
Congress would enact the sweeping legislative changes that were expected 
as the result of 2016’s election results.  That changed in late November and 
December. 

PL 115-24 (04/11/2017) and PL 115-35 (04/11/2017) 

Not directly tax law, these two statutes vacate a rule that was finalized by 
the Employee Benefits Security Administration of the Department of Labor 
on August 31, 2016 then amended on December 20, 2016. 

The rule contained changes to the definitions under ERISA so that state 
payroll deduction savings programs with automatic enrollment would not 
give rise to the establishment of employee pension benefit plans subject to 
ERISA.  The rule: “provides guidance for states in designing such programs 
so as to reduce the risk of ERISA preemption of the relevant state laws. This 
document also provides guidance to private-sector employers that may be 
covered by such state laws. This rule affects individuals and employers 
subject to such state laws.” 

December 20, 2017 announced “amendment to a final regulation (above) 
that describes how states may design and operate payroll deduction savings 
programs for private-sector employees, including programs that use 
automatic enrollment, without causing the states or private-sector 
employers to have established employee pension benefit plans under the 
Employee Retirement Income Security Act of 1974 (ERISA)” 

PL 115-24 reflected congressional disapproval of the original rule and PL 
115-35 reflected congressional disapproval of the amendment and each 
declared that “such rule shall have no force or effect.” 

 

Disaster Tax Relief and Airport and Airway Extension Act of 
2017, PL 115-63 (09/29/2017) 

Tax relief is provided specifically to victims of Hurricane Harvey, Hurricane 
Irma and Hurricane Maria.  The act provides: 

 The 10% AGI floor for personal casualty losses will not apply. 
 The $100 per casualty limit is raised to $500. 
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 The law specifically applies these rules to a qualified casualty when the 
loss is claimed in the prior (2016) tax year.  IRS has released a 
revision to the 2016 Form 4684 that specifically provides for this. 

 Raises the standard deduction for a taxpayer by the amount of the 
allowable casualty loss – eliminating the need to itemize deductions in 
order to benefit from the loss deduction.  Likewise that increase in the 
standard deduction is exempted from the general AMT disallowance of 
the standard deduction. 

 The 10% penalty for early distributions from a qualified retirement 
plan is waived for distributions taken for disaster relief as is the 
requirement for 20% withholding from plan distributions.  Additionally, 
the income recognized from these distributions may be optionally 
recognized over a three year period; and provides that the 
distributions may be returned to the plan within three years. 

 If funds were withdrawn from a qualified plan to purchase a residence 
and such purchase was cancelled due to the hurricane disaster, the 
withdrawn funds may be returned to the plan between August 23, 
2017 and February 28, 2018 

 Limits to loans from qualified plans is raised from $50,000 to $100,000 
and the 50% of value limitation is removed. 

 If the taxpayer’s earned income is materially reduced from 2016 due 
to the disaster area, and as a result, the taxpayer has insufficient 
income to claim either the EITC or CTC/ACTC for 2017, a taxpayer 
may substitute their 2016 earned income to qualify for a higher credit. 

 Contributions by taxpayers to qualified charities made for disaster 
relief in these hurricane areas are not subject to the normal AGI limits. 

 Employers who continue wages to employees between the onset of the 
casualty and January 1, 2018 whose principal place of employment 
was within the disaster zone may claim a 40% credit against the first 
$6,000 of such wages (maximum $2,400) paid to each effected 
employee. 

To provide for reconciliation pursuant to titles II and V of the 
concurrent resolution on the budget for fiscal year 2018,  
PL 115-97 (12/22/2017).  This law is more popularly known as the Tax Cuts 
and Jobs Act 

With great fanfare and controversy; as well as an 11th hour name change, 
Congress passed its compromise version of tax reform over December 19 – 
20, 2017 in spite of deep party divisions and no support from any legislators 
of the opposing party.  The law makes massive changes to substantive tax 
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law – probably the most since the recodification that occurred in 1986, most 
of which is effective January 1, 2018.   

ALERT:  At least two items affect 2017 tax returns as follows: 

 Modification/reduction of medical expense deduction limits 
 Modification of first year bonus depreciation to allow full write-off of 

property [new or used] acquired and placed in service between 
09/28/2017 and 12/31/2022. 

 

Most of the changes to individual tax rates, deductions and definitions are 
scheduled to sunset on December 31, 2025; keeping the overall cost of 
the tax cuts within budget constraints previously established; and setting the 
stage for future temporary measures to prevent the increase in taxes caused 
by the return of pre-2018 law come 2026; similar to what occurred under 
EGGTRA (2001) and JGTRRA (2003) as the provisions began to expire in 
2010 and 2012 and in multiple years thereafter. 

Business and corporate tax changes do not have a built-in expiration or 
sunset.  That makes them as permanent as tax law ever is.   

The bill also makes substantial changes to tax law affecting foreign persons 
and transactions, as well as tax-exempt organizations.  

Cost of living computation methods are changed and base years are 
updated to 2016.  For tax years 2018 and following, a new chained CPi 
method will be applied to determine annual inflation adjustments to tax 
rates and other provisions in the code.  Revised amounts for 2018 were 
announced in Rev. Proc. 2018-18, 2018-10 IRB 392, 03/02/2018 and are 
incorporated in the detail below. 

 

Bipartisan Budget Act of 2018, (PL 115-123, 02/09/2018) 
Consolidated Appropriations Act of 2018, (PL 115-141, 03/23/2018) 
These two acts, passed early in 2018 provide retroactive reinstatement of 
some expired tax items and also provide technical corrections to specific 
parts of Tax Cuts & Jobs Act.  These adjustments are reflected in the details 
below. 
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INDIVIDUAL TAX CHANGES 

Year-to-year amounts that are used for calculating tax will change as the 
result of inflation adjustments. In addition, new laws are passed, segments 
of old laws become effective, IRS issues new rulings and interpretations as 
do both the Tax Court and other courts considering tax issues. 

This section covers those items that have changed as the result of inflation 
adjustments along with some discussion of the items themselves to ensure 
that the practical application is fully understood.  2018 changes in law are 
annotated in each section.   

Except as cited elsewhere in the text, inflation adjustments for 2018 were 
published in Rev. Proc. 2017-58, 2017-45 IRB 489 (10/19/2017); qualified 
plan amounts for 2018 were published in Notice 2017-64 2017-45 IRB 486 
(10/19/2017); Social Security adjustments for 2018 were announced in 
Social Security press release dated 10/13/2017; Medicare premium updates 
are available at https://www.medicare.gov/your-medicare-costs/part-b-
costs/part-b-costs.html; standard mileage rates were announced in Notice 
2018-03 2018-2 IRB xxx (01/08/2018), inflation adjustments to penalties 
were announced in Rev. Proc. 2017-58, 2017-45 IRB 489 (10/19/2017) – 
amended and superseded in part by Rev Proc 2018-18, 2018-10 IRB 392, 
03/02/2018 and shared responsibility percentages were announced in Rev 
Proc 2017-36, 2017-21 IRB 1251 (05/04/2017). 

Filing Status Due Diligence Alert 

Beginning with tax years after 12/31/2017 a new due diligence requirement 
is imposed on tax preparers.  The previously expanded due diligence 
requirements for EITC, CTC/ACTC, and AOTC is expanded again to include 
the claim of Head of Household filing status.  Similar to the previously 
expanded due diligence requirements, the same $500 (now $520) penalty is 
imposed. 

Form 8867 was changed for 2017; expect another new version of Form 8867 
for 2018, and prepare yourselves and your clients.  A draft was not 
available. 

New Form 1040 Design 

The fundamental Form 1040 is changed for 2018.  Perhaps up to 34 million 
simple taxpayers may see some simplification from the new form.  Other 
taxpayers (and preparers) will see confusion and complication until they get 
used to the change. 
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Form 1040 is now intended to be the front and back of a half sheet of paper 
– postcard size.  Yes, there’s just a little politics in this change but the 
reporting itself is unchanged except for those sections of tax law that are 
reported differently. 

To produce the result, six new schedules may apply, depending on what 
each tax return needs.  Instructions have not been released but presumably 
only the schedules that apply will need to be filed. 

 Schedule 1: Additional Income and Adjustments to Income 
 Schedule 2: Tax 
 Schedule 3: Non-Refundable Credits 
 Schedule 4: Other Taxes 
 Schedule 5: Other Payments and Refundable Credits 
 Schedule 6: Foreign Address and Third-Party Designee 

This tiny schedule will apply to all of our professionally prepared 
returns. 

Currently the draft versions of these forms appear to be produced on 8½ x 
11 size despite that most all are less than a half sheet of paper.  Time will 
tell whether this wasted paper finds its way into the final product.  At least 
this is not an issue with electronically filed returns.  Whatever happened to 
the Paperwork Reduction Act (44 USC §§3501-3521)? 

The draft versions of these forms follow. 

 

NOTE: the below reproductions are of DRAFT forms.  The “DRAFT” 
overprinting has been removed to allow for easier reading, but IRS 
restrictions on using or relying on these drafts still applies. 

 

Form 1040-EZ and Form 1040-A will not be produced for 2018 individual 
income tax returns. 
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Tax Rates 

A 39.6% tax bracket was added for 2013 and subsequent years by the 
American Taxpayer Relief Act of 2012.  For 2017 each bracket begins at the 
taxable income shown, including maximum LTCG rates: 

LTCG/ 0% 15% 20% 
Regular 10% 15% 25% 28% 33% 35% 39.6%
Single $1 $9,276 $37,651 $91,151 $190,151 $413,351 $415,051
MFJ / 
QW $1 $18,651 $75,901 $153,101 $233,351 $416,701 $470,701

Head 
House $1 $13,251 $50,401 $130,151 $210,801 $413,351 $441,001

MFS $1 $9,276 $37,651 $75,951 $115,726 $206,676 $233,476
Estates 
& Trusts  $1 $2,551 $5,951 $9,051  $12,401

 

New regular tax brackets for 2018 begin at: 

Regular 10% 12% 22% 24% 32% 35% 37%
Single $1 $9,526 $38,701 $82,501 $157,501 $200,001 $500,001
MFJ / 
QW $1 $19,051 $77,401 $165,001 $315,001 $400,001 $600,001

Head 
House $1 $13,601 $51,801 $82,501 $157,501 $200,001 $500,001

MFS $1 $9,526 $38,701 $82,501 $157,501 $200,001 $300,001
Estates & 
Trusts $1  $2,551 $9,151 $12,501

 

Notice that, above the 32% bracket, 2018 brackets do not represent a 
substantial reduction, and in some cases represent an increase in tax.  Also 
notice that for income below the 37% bracket, the marriage penalty built 
into the form er 28%, 33% and 35% brackets is removed. 
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at least but not Tax of the excess

more than IS + % over

‐                    9,525.00          ‐                    + 10% ‐                   

9,526.00          38,700.00       952.50             + 12% 9,525.00         

38,701.00       82,500.00       4,453.38          + 22% 38,700.00      

82,501.00       157,500.00     14,089.16       + 24% 82,500.00      

157,501.00     200,000.00     32,088.92       + 32% 157,500.00    

200,001.00     500,000.00     45,688.60       + 35% 200,000.00    

500,001.00     150,688.25     + 37% 500,000.00    

SINGLE

at least but not Tax of the excess

more than IS + % over

‐                    19,050.00       ‐                    + 10% ‐                   

19,051.00       77,400.00       952.50             + 12% 19,050.00      

77,401.00       165,000.00     7,954.38          + 22% 77,400.00      

165,001.00     315,000.00     27,226.16       + 24% 165,000.00    

315,001.00     400,000.00     63,225.92       + 32% 315,000.00    

400,001.00     600,000.00     90,425.60       + 35% 400,000.00    

600,001.00     160,425.25     + 37% 600,000.00    

MFJ

at least but not Tax of the excess

more than IS + % over

‐                    13,600.00       ‐                    + 10% ‐                   

13,601.00       51,800.00       1,360.00          + 12% 13,600.00      

51,801.00       82,500.00       5,944.00          + 22% 51,801.00      

82,501.00       157,500.00     12,697.78       + 24% 82,501.00      

157,501.00     200,000.00     30,697.54       + 32% 157,501.00    

200,001.00     500,000.00     44,297.22       + 35% 200,000.00    

500,001.00     149,296.87     + 37% 500,000.00    

HoH

at least but not Tax of the excess

more than IS + % over

‐                    9,525.00          ‐                    + 10% ‐                   

9,526.00          38,700.00       952.50             + 12% 9,525.00         

38,701.00       82,500.00       4,453.38          + 22% 38,700.00      

82,501.00       157,500.00     14,089.16       + 24% 82,500.00      

157,501.00     200,000.00     32,088.92       + 32% 157,500.00    

200,001.00     300,000.00     45,688.60       + 35% 200,000.00    

300,001.00     80,688.60       + 37% 300,000.00    

MFS
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Net Capital Gains 

The maximum tax on net capital gains and qualified dividends became 20% 
for 2013 and beyond; but only for long term capital gains that would fall in 
the 39.6% tax bracket had they been ordinary income.  The maximum long-
term capital gain rate remains at 15% for gains that would otherwise be 
taxed in the 25% - 35% ordinary income tax brackets. 

Beginning January 1, 2018, the maximum long-term capital gains tax rates 
do not directly coincide with regular tax rate schedule thresholds. 

New long term capital gain rates for 2018 begin for long term 
capital gains at taxable incomes of: 

LTCG 0% 15% 20% 
Single $1 $38,601 $425,801 
MFJ / QW $1 $77,201 $479,001 
Head House $1 $51,701 $452,401 
MFS $1 $38,601 $425,801 
Estates & Trusts $1 $2,601 $12,701 

The new law continues to tax qualified dividends as long-term capital gains. 

 

NOTE:  Some gains may remain taxed at higher maximum rates.   

  Unrecaptured Section 1250 gains are taxed at a maximum 25% rate;  

  Gains from the sale of collectibles are taxed at a maximum 28% rate; and  

  Any non-excluded part of section 1202 gains* are taxed at a maximum 
28% rate.   

These are not changed for 2018 and subsequent years. 

*While the IRC §1202 exclusion of 100% of capital gains has been made 
permanent going forward from January 1, 2011, the test of the law is the 
date qualifying stock is acquired.  Preparers will need to remember (well into 
the future) that qualifying stock acquired between Feb. 17, 2009 and 
December 31, 2010 was eligible for only a 75% exclusion, and stock 
acquired prior to February 17, 2009 gets only a 50% exclusion, both of 
which also have with an AMT preference of 7% of the excluded gain. 
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Personal exemptions 

New law suspends all personal exemptions in tax years between January 1, 
2018 and December 31, 2025. 

 2016 2017 2018 - 2025 
Personal 

Exemption $4,050 $4,050 -0- 

 

For 2017 and earlier tax years, the personal exemption phases out by 2% 
for each $2,500 (or fraction thereof) by which the taxpayer’s AGI exceeds 
the applicable threshold, based on filing status. [IRC §151(d)(3)(B)] 

 
Filing Status 

2017 2018 

Beginning Full Phase 
Out 

Exemptions 
disallowed 

MFJ / QW 313,800 436,300
Single 261,500 384,000
Head of 
Household 287,650 287,650

MFS 156,900 218,150
  

 

Children with Unearned Income 

For tax years beginning January, 2018 the concept of a “dependent filer” is 
removed from tax law until 2026.  Children with unearned income are taxed 
as follows: 

 Earned income is taxed at the child’s tax rate (above), generally single; 
standard deduction is allowed. 

 Unearned income including capital gains is taxed at the Trust & Estate tax 
rate schedule (10% on the first $2,250 then 24% up to $9,150 then 35% 
up to $12,500 and 37% on the amount over $12,500). 

The definition of children that these rules apply to is the same as used 
through 2017 for “kiddie-tax” purposes.  As with the pre-2018 “kiddie-
tax,” a child with no living parent or that files a joint return with their 
spouse is not subject to this rule. 
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AMT Personal Exemption 

Individual AMT exemptions and phase-out limits are expanded for tax years 
between January 1, 2018 and December 31, 2025.  The new AMT 
exemptions and phase-out thresholds will be inflation adjusted in tax years 
after 2018.  The Tax Policy Center estimates that the number of taxpayers’ 
subject to the AMT will drop from about 5.1M to about 2.3M. 

Beginning in 2013, the personal exemption for Alternative Minimum Tax was 
permanently raised, and tied to inflation.  The AMT personal exemption 
phases out by 25% of the amount by which Alternative Minimum Taxable 
Income (AMTI) exceeds the threshold for their filing status.    

For 2017 the exemptions and phase-out’s are: 

Filing Status Exemption 
Exemption 
Phase-out 

Begins @ AMTI

Completely 
Phased-out at 

AMTI
MFJ / QW $ 84,500 $ 160,900 $ 498,900
Single / Head 
House $ 54,300 $ 120,700 $ 337,900
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Married - 
Separate $ 42,250

$ 80,450
$ 249,450

Estates & 
Trusts $ 24,100 $ 176,850

 

For 2018 the exemptions and phase-out’s are: 

Filing Status Exemption 
Exemption 
Phase-out 

Begins @ AMTI

Completely 
Phased-out at 

AMTI
MFJ / QW $ 109,400 $ 1,000,000 $ 1,437,600
Single / Head 
House $ 70,300 $ 500,000 $ 781,200

Married - 
Separate $ 54,700 $ 500,000 $ 718,800

Estates & 
Trusts $ 22,500 $75,000 $ 90,000

 

Special rules apply to a taxpayer who is subject to both the kiddie tax and 
the AMT.  Their AMT exemption for 2015 and 2016 was $7,400, for 2017 
$7,500 plus earned income.  The 2018 impact of this situation is not directly 
addressed in the new law.  Presumably, these children will share the same 
rules as any other taxpayer of their filing status, but that is not certain. 

NOTE: A child filing form 8615 could also be subject to the alternative 
minimum tax, if some of their taxable income includes enough reductions 
from tax preference amounts, such as accelerated depreciation, private 
activity bond interest, passive activity income or loss, pass-through amounts 
from partnerships, S-corporations, estates or trusts or any other 
preferences.   

In 2017 the 26% AMT tax rate ends at AMTI of: 

Filing Status 28% AMT rate 
begins at AMTI of: 

Married – Separate $93,900 
All Others  $187,800 

In 2018 the 26% AMT tax rate ends at AMTI of: 

Filing Status 28% AMT rate 
begins at AMTI of: 

Married – Separate $95,750 
All Others  $191,500 
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Itemized Deduction Phase-Out 

New law suspends the phase-out of itemized deductions based on AGI 
effective January 1, 2018 through December 31, 2025. 

Itemized Deductions phase out in 2013 - 2017, when AGI exceeds the 
threshold amounts from the following table. 

Filing Status 2015 2016 2017 2018 

MFJ / QW 309,900 311,300 313,800 
NO 

PHASE 
OUT 

Single 258,250 259,400 261,500 
Head of 
Household 284,050 285,300 287,650 

MFS 154,950 155,650 156,900 

Certain itemized deductions were not subject to phase-out: 

 Medical expenses 
 Investment Interest Deduction 
 Casualty Loss Deduction 
 Gambling Losses 

New law suspends or modifies the deduction of many itemized deductions 
and adjustments to income effective January 1, 2018 through December 31, 
2025; as follows: 

Medical expenses modified:  The 10% of AGI floor for the deduction of 
medical expenses is rolled back to 7.5% of AGI for all taxpayers for tax 
years 2017 and 2018 and returns to 10% in tax year 2019; the 
corresponding 2½% AMT addback does not apply to 2017 or 2018, and will 
not apply by definition after 2018.  

State, Local, Foreign Income and Property taxes:  A deduction for 
these taxes is allowable only in relation to a trade or business or an activity 
for the production of income.   

Individuals may claim an itemized deduction of up to $10,000 for the 
aggregate of state and local (not foreign) property taxes and state and local 
income taxes including sales tax in lieu of income tax for such taxes that are 
not part of a trade or business or for the production of income.  Deduction of 
foreign real estate taxes is suspended.   

The law contains an anti-abuse clause that can deny pre-payments to avoid 
the change: “…in the case of an amount paid in a taxable year beginning 
before January 1, 2018, with respect to a State or local income tax imposed 
for a taxable year beginning after December 31, 2017, the payment shall be 
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treated as paid on the last day of the taxable year for which such tax is so 
imposed for purposes of applying the provision limiting the dollar amount of 
the deduction. Thus, under the provision, an individual may not claim an 
itemized deduction in 2017 on a pre-payment of income tax for a future 
taxable year in order to avoid the dollar limitation applicable for taxable 
years beginning after 2017.”  [JCX explanation of the Conference Committee 
bill]    

NOTE: On July 17, 2018 the states of New York, Connecticut, Maryland, and 
New Jersey filed suit in the District Court for the Southern District of New York 
seeking declaratory and injunctive relief to invalidate the limit. [1:18-cv-06427] 

In Notice 2018-54, (2018-24 IRB 750, 05/23/2018), IRS informed 
taxpayers that it intended to propose regs addressing the federal income tax 
treatment of certain payments made by taxpayers to state-established 
charitable funds for which they receive a credit against their state and local 
taxes. IRS indicated that the characterization of these payments would be 
determined under the Code, informed by substance-over-form principles and 
not the label assigned by the state.  Proposed Regs (Reg-112176-18) were 
published in the Federal Register on August 27, 2018. 

Qualified Principal Residence Indebtedness: Interest on home equity 
indebtedness (previously allowed on debt up to $100,000) is suspended until 
the 2026 tax year.  The deduction for interest on acquisition indebtedness is 
now limited to $750,000 of debt (reduced from $1,000,000).  Acquisition 
indebtedness incurred on or before 12/15/2017 is exempt from the 
reduction, as is a binding contract prior to that date that closes by April 1, 
2018.  Refinances of pre-12/15/2017 acquisition indebtedness continue the 
exemption up to the amount of acquisition indebtedness included in the 
refinanced loan. 

On February 21, 2018 The IRS issued IR 2018-32clarified that the 
determination of an amount as “equity indebtedness” looks to the use of the 
borrowed funds and not to the designation on the documents.  Thus interest 
on amounts borrowed using a home equity line of credit will qualify as 
“acquisition indebtedness” and such interest will remain deductible, within 
the limits.  The release contained three examples: 

“The following examples illustrate these points. 
Example 1: In January 2018, a taxpayer takes out a $500,000 
mortgage to purchase a main home with a fair market value of 
$800,000.  In February 2018, the taxpayer takes out a $250,000 
home equity loan to put an addition on the main home. Both loans are 
secured by the main home and the total does not exceed the cost of 
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the home. Because the total amount of both loans does not exceed 
$750,000, all of the interest paid on the loans is deductible. However, 
if the taxpayer used the home equity loan proceeds for personal 
expenses, such as paying off student loans and credit cards, then the 
interest on the home equity loan would not be deductible. 
Example 2: In January 2018, a taxpayer takes out a $500,000 
mortgage to purchase a main home.   The loan is secured by the main 
home. In February 2018, the taxpayer takes out a $250,000 loan to 
purchase a vacation home. The loan is secured by the vacation home.  
Because the total amount of both mortgages does not exceed 
$750,000, all of the interest paid on both mortgages is deductible. 
However, if the taxpayer took out a $250,000 home equity loan on the 
main home to purchase the vacation home, then the interest on the 
home equity loan would not be deductible. 
Example 3: In January 2018, a taxpayer takes out a $500,000 
mortgage to purchase a main home.  The loan is secured by the main 
home. In February 2018, the taxpayer takes out a $500,000 loan to 
purchase a vacation home. The loan is secured by the vacation home.  
Because the total amount of both mortgages exceeds $750,000, not all 
of the interest paid on the mortgages is deductible. A percentage of 
the total interest paid is deductible (see Publication 936).” 

It is important to remember that borrowing costs that are rolled into an 
equity loan or refinance are considered equity debt and the interest on that 
portion is suspended until 2026. 

Charitable Contributions:  For contributions made in tax years 2018 
through 2025, the AGI limitation for cash contributions to public charities 
and certain private foundations is raised to 60% of AGI. 

Beginning with contributions made to an institution of higher learning after 
tax year 2017, the 80% allowance for contributions that return the right to 
purchase tickets or seating at athletic events is denied.  This denial does not 
sunset. 

Although proposed in the House Bill, the final law does NOT include a 
provision to index the charitable standard mileage rate for inflation. 

A provision of prior law (IRC §170(f)(8)(D)) that provided an exemption to 
the “contemporaneous written acknowledgment” requirement for 
substantiating certain charitable contributions reported by the donee 
organization is repealed for tax years beginning after 12/31/2016.   
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NOTE: This exemption was never truly available as it required regulations 
from the Treasury that were never issued, however there has been litigation 
over the provision. 

Miscellaneous Itemized Deductions: subject to the 2% of AGI limitation 
are suspended between tax years 2018 and 2025.  This includes  

 All employee business expenses,  
 Tax return preparation, planning and representation 
 Expenses of producing income 
 Attorney fees on legal settlements (except of whistleblower cases) 

including Social Security Disability awards 
 Repayments of $3,000 or less under a “claim of right”,  
 Any other deductions that would ordinarily appear on Schedule A line 

27. 

Gambling losses, which are not subject to the 2% limit and appear on 
Schedule A, line 28 are allowed, and not substantially modified for casual 
gamblers (but they are for professional gamblers see below). 

Casualty/Disaster Losses:  Personal casualty loss deductions are 
suspended during the period 2018 – 2025 beyond any personal casualty 
gains; except for federally declared disasters. 

For personal casualty losses that occur between 2018 and 2025, which are 
related to a federally declared disaster area declared in calendar year 2016, 
the standard deduction is increased for net personal casualty losses in the 
amount of that loss.  The AMT addback for the standard deduction will not 
include this extended amount. 

For casualties that occurred in tax years 2016 and 2017 in a federally 
declared disaster area that was declared in calendar year 2016, rules similar 
to those contained in the Disaster Tax Relief and Airport and Airway 
Extension Act of 2017, PL 115-63 (09/29/2017) (see above p.11) are 
applied to net personal casualties.  Because of the limitation as to the area 
that the losses must have occurred in, this allowance is very limited. 

Moving Expenses:  Both the exclusion from income for employer 
reimbursements and the deduction for moving expenses is suspended 
between tax years 2018 and 2025.  Active duty members of the Armed 
Forces and their spouses moving on military orders for a change in 
permanent duty station are exempted. 

In Notice 2018-75, 2018-41 IRB xxx, 09/21/2018 the IRS states: “This 
notice provides that the suspension of the exclusion in section 132(a)(6) 
applies only to payments or reimbursements for expenses incurred in 
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connection with moves that occurred after December 31, 2017. Thus, if an 
individual moved in 2017 and the expenses for the move would have been 
deductible by the individual under section 217 as in effect prior to the 
amendments made by the Act if they had been paid directly by the individual 
in 2017, and the individual did not deduct the moving expenses, then the 
amount received (directly or indirectly) in 2018 by the individual from an 
employer as payment for or reimbursement of the expenses will be a 
qualified moving expense reimbursement under section 132(g)(1). As such, 
the payment or reimbursement of the expenses is excludable from income 
as a qualified moving expense reimbursement under section 132(a)(6), and 
the amount is both excludable from wages under sections 3121(a)(20), 
3306(b)(16), and 3401(a)(19) and excludable from compensation under 
section 3231(e)(5).”  

Alimony: “effective for any divorce or separation instrument executed after 
December 31, 2018, or for any divorce or separation instrument executed on 
or before December 31, 2018, and modified after that date” both the 
adjustment to income for alimony payments and the inclusion in income of 
alimony income is suspended for tax years between 2019 and 2025. 

Modifications under the above must specifically specify that the rules of the 
TCJA are to be applied. 

Payments from alimony trusts under IRC §682 will continue to be taxed 
under prior law as specified in Notice 2018-37, 2018-18 IRB 521, 
04/12/2018 announcing an intention to issue Regulations.  “The regulations 
will provide that §682, as in effect prior to December 22, 2017, will continue 
to apply with regard to trust income payable to a former spouse who was 
divorced or legally separated under a divorce or separation instrument (as 
defined in §71(b)(2)) executed on or before December 31, 2018, unless 
such instrument is modified after that date and the modification provides 
that the changes made by §11051 of the Act apply to the modification.” 

Commuting Fringe Benefits: the exclusion from income for $20/month of 
bicycle commuting is suspended between tax years 2018 and 2025.  A 
corresponding elimination of the employer deduction for all qualified 
transportation fringe benefits is contained in the bill (P 116), however the 
exclusion from income for qualified parking and transit passes for the 
employee is retained. 
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Standard Deduction 

The standard deduction for the varying filing statuses for 2014 through 2018 
are shown in the table below: 

Filing Status 2014 2015 2016 2017 2018
MFJ / QW 12,400 12,600 12,600 12,700 24,000
Single 6,200 6,300 6,300 6,350 12,000
Head of 
Household 9,100 9,250 9,300 9,350 18,000

MFS 6,200 6,300 6,300 6,350 12,000
  
Over 
65/Blind 
MFJ / QW 1,200 1,250 1,250 1,250 1,300
Single / HH  1,550 1,550 1,550 1,550 1,600

Dependent 
Filer 

$1,000 
or $350 

plus 
earned 
income

$1,050 
or $350 

plus 
earned 
income

$1,050 
or $350 

plus 
earned 
income

$1,050 
or $350 

plus 
earned 
income 

N/A

 

Patient Protection and Affordable Care Act 
Inflation Adjustments 

 

2018 ALERT:  New law lowers the individual shared responsibility payment 
to zero (-0-) effective January 1, 2019. 

 

NOTE:  Notice 2018-06 released December 22, 2017 extended the deadline 
to provide Forms 1095-B and Forms 1095-C to covered individuals from 
January 1, 2018 until March 2, 2018.  No additional automatic extension 
beyond is available, and the deadline for filing these forms with IRS is not 
extended past the February 28, 2018 (April 2, 2018 for electronically filed 
forms) deadline.  

Various items used in the computation of the individual shared responsibility 
payment, the employer shared responsibility payment, the determination of 
affordability of coverage, and the calculation of the premium tax credit are 
subject to inflation adjustments, see the table below 
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 2014 2015 2016 2017 2018 
Affordable Coverage for 

the individual shared 
responsibility payment 

% of Household Income  

8% 8.05% 8.13% 8.16% 8.05% 

Affordable Coverage for 
the employer shared 

responsibility payment 
% of Household Income 

 9.56% 9.66% 9.69% 9.56% 

      
Employer shared 

responsibility payment – 
no coverage offered / per 

employee 

 $2,000 $2,160 $2,260 $2,320 

Employer shared 
responsibility payment – 

unaffordable or 
insufficient coverage / per 

employee 

 $3,000 3,240 $3,390 $3,480 

 

2017 Applicable Percentage Table 

Household Income                         Initial Premium    Final Premium 

Relative to FPL:                                  Percentage        Percentage 

Less than 133%                                     2.04%             2.04% 

At least 133% but less than 150%           3.06%             4.08% 

At least 150% but less than 200%           4.08%             6.43% 

At least 200% but less than 250%           6.43%             8.21% 

At least 250% but less than 300%           8.21%             9.69% 

At least 300% but not more than 400%   9.69%             9.69% 

[Rev. Proc. 2016-24, 2016-18 IRB 677, 04/11/2016] 
                      

2018 Applicable Percentage Table 

Household Income                     Initial Premium      Final Premium 

Relative to FPL:                            Percentage            Percentage 

Less than 133%                                     2.01%             2.01% 

At least 133% but less than 150%           3.02%             4.03% 

At least 150% but less than 200%           4.03%             6.34% 

At least 200% but less than 250%           6.34%             8.10% 
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At least 250% but less than 300%           8.10%             9.56% 

At least 300% but not more than 400%   9.56%             9.56% 

[Rev. Proc. 2017-36, 2017-1 IRB 1251, 05/04/2017] 

Each year the IRS publishes the following chart (2017 below) that translates 
the above tables into usable values for Form 8962, line 7. 
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0.9% Medicare Tax on Earned Income 

New law makes no changes to the 0.9% Medicare tax on earned income. 

Taxpayers whose earned income exceeds the threshold amounts below, 
based on filing status will pay an additional 0.9% Medicare tax on their 
earned income in excess of that threshold amount.  These threshold 
amounts are NOT indexed for inflation. 

 Single / HoH: $200,000 
 MFJ / QW:   $250,000 
 MFS   $125,000 

Notice the marriage penalty built-in to these thresholds! 

3.8% Tax on Investment Income 

New law makes no changes to the 3.8% tax on net investment income. 

IRC §1411(a) imposes on individuals and non-charitable trusts a tax of 3.8% 
on the lesser of the taxpayer's net investment income and the amount by 
which the Modified Adjusted Gross Income (MAGI) of the taxpayer as 
exceeds the following threshold, based on filing status: 

 Single/HoH: $200,000 
 MFJ/QW:  $250,000 
 MFS  $125,000 

This threshold is NOT adjusted for annual inflation. 

Medical Flexible Spending Arrangements (FSA) Limit 

Any flexible spending account for medical purposes provided by a cafeteria 
plan must limit salary reduction contributions to $2,500 beginning January 
1, 2013.  The maximum elective deferral contributions adjusted for inflation 
in 2015 and 2016 was $2,550 and was $2,600 in 2017; it is $2,650 in 2018.  
[IRC §125(i)(2)] 

"The $2,500 limit on salary reduction contributions to a health FSA applies 
on an employee-by-employee basis. Thus, $2,500 (as indexed for inflation) 
is the maximum salary reduction contribution each employee may make for 
a plan year, regardless of the number of other individuals (for example, a 
spouse, dependents, or adult children (see § 105(b)) whose medical 
expenses are reimbursable under the employee's health FSA. Consistent 
with this rule, if each of two spouses is eligible to elect salary reduction 
contributions to an FSA, each spouse may elect to make salary reduction 
contributions of up to $2,500 (as indexed for inflation) to his or her health 
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FSA, even if both participate in the same health FSA sponsored by the same 
employer."    [Notice 2012-40, 2012-25 IRB 104] emphasis added. 

Health Savings Accounts (HSA) 

Health Savings Accounts (HSA's) "are tax-exempt accounts that are used to 
pay for qualifying medical expenses.  Like Flexible Spending Accounts 
(FSA's) and Health Reimbursement Accounts (HRA's), an HSA may be 
established by an employer.   

NOTE:  When an employee is eligible to participate in an employer 
sponsored FSA or HRA, unless these plans have specific limits, they can 
disqualify that employee from contributing to an HSA. 

However, unlike FSA's and HRA's an HSA may be established by individuals 
covered by an insurance plan meeting certain criteria. In particular, the 
individual must be covered by a high deductible health (insurance) plan 
(HDHP). 
 

NOTE: A separate HSA may not be created or added to for someone who is 
a dependent of another taxpayer 

Health Savings Accounts (HSA) provide many positive tax advantages.  In 
order to open or make current year contributions to a health savings account 
you must be covered by a High Deductible Health Plan (HDHP). The high 
deductible health plan is not the HSA but it is a prerequisite to adding funds 
to an HSA.  To qualify for an HSA the HDHP must have a minimum 
deductible and a maximum out-of-pocket amount that falls within prescribed 
limits.  There are other, more technical requirements for a plan to qualify.  
The only certain way to ensure a plan is qualified is to ask the insurance 
carrier.  For 2017 and 2018 these limits are shown on the tables below: 

2017 

Coverage Minimum 
Deductible

Maximum 
Out of Pocket

Self  $1,300 $6,550
Family $2,600 $13,100

2018 

Coverage Minimum 
Deductible

Maximum 
Out of Pocket

Self  $1,350 $6,650 
Family $2,700 $13,300 

    [Rev. Proc. 2017-37, 2017-21 IRB 1252 (05/04/2017)] 
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Unlike an Archer MSA which must be employer sponsored, an HSA may be 
established as an individual plan without any employer involvement. 

NOTE:  Beginning on January 1, 2016, “An individual shall not fail to be 
treated as an eligible individual for any period merely because the individual 
receives hospital care or medical services under any law administered by the 
Secretary of Veterans Affairs for a service-connected disability”  [IRC 
§223(c)(1)(C)] 

When you are covered by a qualified HDHP, you may make contributions to 
an HSA up to the amounts shown on the following table. 

Coverage 2016 2017 2018 
Self $3,350 $3,400 $3,450 
Family $6,750 $6,750 $6,850 

These amounts are increased by $1,000 when the owner of the HSA attains 
age 55 by the end of the tax year.  Spouses must have separate HSA 
accounts for each to be able to take advantage of their respective catch-up 
amounts.  [Rev Proc 2017-37, 2017-21 IRB 1252, 05/04/2017] 

NOTE: a taxpayer covered as a family member of another taxpayer’s family 
coverage, who is not a dependent filer meets the rules to open an HSA in 
their own name by virtue of that family coverage.  This can include a 
spouse, a partner in a registered domestic partnership or civil union, or a 
non-dependent child prior to the year they attain age 27. 

The maximum amount that may be deposited into an HSA is determined by 
averaging the appropriate annual limitation over the number of months with 
eligible coverage, divided by 12.  However, a "last month rule" may be 
elected where a taxpayer is permitted to deposit and deduct the annual 
maximum for the year based on their coverage on the last month of the 
year.  If this election is made, the taxpayer must continue equivalent 
coverage for 13 consecutive months (i.e.: from December 1st of the year of 
election through December 31st of the following year).  If HDHP coverage is 
not maintained for that entire time, a recapture computation must be made 
(reported in Part III of Form 8889), for the year the election is made, and 
tax savings from the excess deposits and excess deductions must be repaid; 
subject to penalty.  When this occurs, while there is no requirement to 
withdraw the excess funds, there is a tax disincentive to leave the excess 
funds in the account; as IRC §223(f)(3)(A)(ii) provides no provision for 
funds existing within the HSA that have basis, and double taxation could 
occur. 
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EXAMPLE: Erika, age 39, has a self only HDHP from January 1 to October 
31, 2017.  On November 1st she changed to family coverage HDHP.  Erika 
contributes $6,900 to her HSA for 2017 based on the “last month” rule.  In 
March 2018 she ceases to be an eligible individual.  As a result of the 
termination of her HDHP in 2018, Ericka must recapture the excess 
contribution made in 2017.  She computes this recapture as follows: 

 

In 2018, Erika will have to report income of $2,875 ($6,900 claimed - 
$4,025 allowable) excess 2017 contribution, plus pay a penalty of $288 
(10%).  IRC §223(b)(8) 

The income and penalty are reported on Form 8889, Part III (page 2) and 
carried to Form 1040, lines 21 and 62. 

When two spouses each have family HDHP coverage, the annual contribution 
limit is NOT doubled; only one annual contribution amount is permitted, split 
between the spouses' accounts as they choose (however if only one spouse 
is age 55 or older, only that spouse's account may take advantage of that 
spouse's catch-up contribution amount). [Notice 2008-59] 

However unmarried members of, for example, a Civil Union or a Registered 
Domestic Partnership do not share this limitation, and each member may 
contribute the full allowable amount to their HSA. 

Contributions to HSA accounts are reported on Form 5498-SA, and 
distributions from these accounts are reported on Form 1099-SA.  Form 

Month of coverage (2017) Allowable 
amount 

January 3,450 
February 3,450 
March 3,450 
April 3,450 
May 3,450 
June 3,450 
July 3,450 
August 3,450 
September 3,450 
October 3,450 
November 6,900 
December 6,900 
Total 48,300 
2017 Annual Limitation 
(divide by 12) 4,025 
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8889 is used to reconcile the deductible contribution amount and the amount 
of distributions that are excludible from income. 

A once per lifetime “qualified funding transfer” may be made, without tax 
consequence from a taxpayer's IRA into their HSA, limited to the 
undeposited allowable contribution amount remaining for the year at the 
time that the transfer is made.  This transfer must be direct from the IRA 
trustee to the HSA trustee and cannot be a rollover.  This allows a taxpayer 
one opportunity to use IRA funds to pay medical expenses tax free (rather 
than just [potentially] penalty free).  However, the taxpayer must maintain 
qualified HDHP coverage for the 12-month period beginning with the month 
of the transfer. 

"For those individuals with employer-sponsored insurance, the employer 
must offer an HSA qualified plan for the employee to be eligible for an HSA.  
An individual may purchase an HSA-qualified insurance plan through 
the individual insurance market."    [Tax-Advantaged Accounts for 
Health Care Expenses: Side-by-Side Comparison, 2013, Congressional 
Research Service, 10/18/2013] 

 

Archer Medical Savings Accounts (MSA) 

Archer MSA's were the forerunner of HSA's; unlike HSA's they require 
employer sponsorship.  New Archer MSA’s could not be created after 
December 31, 2007; however contributions and distributions from existing 
MSA’s are allowed to continue. 

Like an HSA, a high deductible health plan is required, to allow contributions 
to the MSA.  The requirements for a qualified HDHP for an MSA are different 
than for HSA's as follows: 

2017 

Coverage Minimum Deductible
Maximum 

Out of 
Pocket 

Self  $ 2,250 -- $ 3,350 $ 4,500  
Family $ 4,500 -- $ 6,750 $ 8,250  

2018 

Coverage Minimum Deductible
Maximum 

Out of 
Pocket 

Self  $ 2,300 -- $ 3,450 $ 4,600  
Family $ 4,600 -- $ 6,850 $ 8,400  
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Each year, the maximum allowable MSA contribution is: 

 65% of the actual plan deductible for Single coverage, and 
 75% of the actual plan deductible for Family coverage. 

 

HSA/MSA Non-qualified distribution penalty 

Distributions from an HSA or MSA are excludible from income when used 
against qualified medical expenses.   

NOTE: Qualified medical expenses: “shall include an amount paid for 
medicine or a drug only if such medicine or drug is a prescribed drug 
(determined without regard to whether such drug is available without a 
prescription) or is insulin.”  IRC §223(d)(2)(A) (emphasis added) 

Except for death, disability or divorce, distributions from these plans used 
for non-qualified expenses, prior to the taxpayer attaining age 65, are 
subject to tax, plus a 20% penalty.  [IRC §223(f)(4)] 

 

Long Term Care Coverage 

Qualified Long Term Care coverage is considered for tax purposes to be 
"accident and health insurance."  Consequently, premiums paid for this 
coverage are deductible, but only up to specific limits, by age; as follows: 

Age 2015 2016 2017 2018 
Under 41 $ 380 $ 390 $ 410 420 
41 - 50 $ 710 $ 730 $ 770 780 
51 - 60 $1,430 $1,460 $1,530 1,560 
61 - 70 $3,800 $ 3,900 $4,090 4,160 
Over age 
70 $4,750 $ 4,870 $5,110 5,200 

 

Benefits paid by a Qualified Long Term Care policy may be excludible from 
income on a per-diem basis, as the greater of the amount actually paid, or 
$310/day in 2012; $320 in 2013; $330 in 2014 and 2015; $340 in 2016 and 
$360 in 2017 and 2018.  

Form 8853 is used to calculate the excludible amount of long term care 
benefits 
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ABLE Accounts are expanded to provide for rollover contributions from the 
IRC §529 QTP of the taxpayer or a relative within the annual contribution 
limits and during the effective period. 

Beyond the annual contribution limits, the designated beneficiary may 
contribute an additional amount up to the lesser of: 

 The federal poverty line for a 1 person household; or 
 The beneficiary’s compensation for the tax year. 

Burden is placed on the beneficiary or person action on behalf of the 
beneficiary to maintain records assuring that the limits are observed. 

 

Individual Retirement Accounts: 
Traditional IRA's 

Any taxpayer not attaining age 70½ by year end, and who has earned 
income, may open or contribute to a traditional IRA account for their benefit.  
This contribution is limited to the lesser of earned income or $5,500 ($6,500 
if age 50 or over by the end of the tax year); unchanged over the past 
several years.  The contribution is not limited based on either AGI or on 
coverage in an employer sponsored qualified retirement plan. 

However, the ability to deduct contributions made to a traditional IRA may 
be limited or eliminated in certain situations, based on AGI and participation 
in an employer sponsored retirement plan.  When a taxpayer is an active 
participant in a qualified retirement plan, their ability to deduct traditional 
IRA contributions begins to phase-out at modified adjusted gross income 
amounts that vary by filing status.  After MAGI reaches a maximum amount, 
any deduction is completely phased out. 

If a taxpayer is married, and is not an active participant in a qualified plan, 
but their spouse is, a different MAGI phase-out range is specified, as follows: 

 2017 Phase-Out Ranges 2018 Phase-Out Ranges 
Filing 
Status 

Taxpayer 
Covered 

Only Spouse 
Covered

Taxpayer 
Covered 

Only Spouse 
Covered

MFJ / 
QW 

$ 99,000 -  
$ 119,000 

$ 186,000 - 
$ 196,000

$ 101,000 -  
$ 121,000 

$ 189,000 - 
$ 199,000

MFS* $ 0 --  
$ 10,000 

$ 0 -- 
$ 10,000

$ 0 --  
$ 10,000 

$ 0 -- 
$ 10,000

Single, 
HoH 

$ 62,000 -  
$ 72,000 

$ 63,000 -  
$ 73,000 
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* If a taxpayer using the Married filing separate filing status did not live with 
their spouse at any time during the tax year, they are single for purposes of 
this phase-out. 

NOTE:  For tax years 2017 and 2018, the maximum aggregate contribution 
to all traditional and ROTH IRA accounts of the taxpayer for the tax year is 
limited to $5,500 (or $6,500 if attained age 50) or earned income if less.  
Contributions may be split between accounts however the taxpayer wishes 
so long as this aggregate limit is not exceeded. 

 

Individual Retirement Accounts: 
ROTH IRA's 

Beginning with tax years 2018 and subsequent, contributions to a traditional 
IRA that are converted to a ROTH IRA may not be recharacterized back to a 
traditional IRA. 

Contributions to ROTH IRA's are not deductible.  Taxpayers with MAGI within 
or over the threshold range have their ability to make contributions limited 
or denied. 

Filing Status 2017 Phase-Out Ranges 2018 Phase-Out Ranges
MFJ / QW $ 186,000 -- $ 196,000 $ 189,000 -- $ 199,000
MFS* $ 0 -- $ 10,000 $ 0 -- $ 10,000
Single, HoH  $ 118,000 -- $ 133,000 $ 120,000 -- $ 135,000

* If a taxpayer using the Married filing separate filing status did not live with 
their spouse at any time during the tax year, they are single for purposes 
of this phase-out. 

NOTE:  When allowed by the MAGI phase-out limits, contributions to ROTH 
IRA accounts may be made after the taxpayer reaches age 70½ [IRC 
§408A(c)(4)] and without regard to whether the taxpayer is covered by 
another qualified plan [IRC §408A(c)(2)(A)]. 

IRA limitations for 2017 are found in Notice 2016-62.  IRA limitations for 
2018 are found in Notice 2017-64 (2017-45 IRB 486, 10/19/2017) 

There are no AGI limits for a taxpayer to be allowed to convert traditional 
IRA funds into a ROTH IRA.  However, in computing the basis in the 
traditional IRA funds converted, total basis is apportioned across all 
traditional IRA, SEP IRA and SIMPLE IRA accounts owned by the taxpayer.  
This could result in required reporting of income for tax purposes on the 
conversion.  See Form 8606 for the math that is used here. 
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NOTE: in aggregating all traditional IRA’s for purpose of determining the 
basis of distributions (or ROTH conversions) this author could find no reliable 
authority ruling on whether inherited IRA’s are included or not.  Based on 
non-authoritative sources, it is the opinion of the author that inherited IRA’s 
are not included for that purpose. 

 

Qualified Plan Distributions:  An employee that fails to fully repay a loan 
from a qualified employer plan (including 403(b) or 457 plans) receives an 
offset distribution that is taxable unless an equivalent amount is rolled into 
another qualified retirement plan.  For distributions on January 1, 2018 and 
after, the period of time for this rollover is extended from 60 days until the 
due date for filing the tax return that would include the distribution in 
income; applicable solely for distributions as the result of a plan termination 
or failure to meet the repayment terms because of severance from 
employment. 

Treasury Starter Savings Program – myRA’s 

All myRA accounts were terminated by the Treasury during 2017.  Existing 
accounts that had not been rolled over to another ROTH IRA were distributed 
to the account holders. 

 

Education Benefits: 
Tuition & Fees Deduction: 

The adjustment to income for qualified education expenses, set to expire 
after 2012 was extended until December 31, 2013, then through December 
31, 2014 and then through December 31, 2016 by PATH-2015; and 
retroactively extended in 2018 for 2017 returns in February/March 2018.  
The deduction had been claimed on Form 8917.  It is currently expired after 
December 31, 2017. 

 

Education Credits 

Two education credits exist; the American Opportunity Credit (Modified Hope 
Credit) and the Lifetime Learning Credit.  IRS Pub 970 provides valuable 
details on the operation of all of the tax benefits for education. 

The American Opportunity Credit (AOTC) may be used only for the first 4 
years of post-secondary education, and also only in a maximum of 4 tax 
years.  Therefore, the quintessential student beginning college in August of 
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year 1 and graduating in May of year 5 meets the first test of 4 years of 
post-secondary education but violates the 4 tax year rule.  For one of the tax 
years in question, the AOTC may not be claimed. 

The number of years of post-secondary education is tested at the beginning 
of each year, based on the number of academic credits awarded to the 
student by the institution in relationship to that school’s measurement of 
progress. 

EXAMPLE: a student graduating high school with 24 credit hours allowed by 
the college they attend, so that they enter as a sophomore, will be 
considered to have already completed one full year of post-secondary 
education.  [TD 9034; Regs §1.25A-3(d)(1)(iii)] 

“If a student has not completed the first four years of post-secondary 
education as of the beginning of the taxable year, and has not claimed the 
Hope scholarship credit and/or the American opportunity tax credit for more 
than four taxable years, the student (meeting the other qualification 
requirements) can claim the American opportunity tax credit for qualified 
expenses paid during the entire taxable year.”  [IRS Misc Docs 08/24/2015 
QA #13] 

Likewise, qualified educational expenses eligible for the credit must be 
reduced by other non-taxable educational assistance (e.g.: §529 plan 
withdrawals, tax free scholarships). 

The table below reflects the current MAGI phase-out amounts: 
(the AOTC MAGI phase-out limits are not adjusted for inflation) 

 2017 American 
Opportunity Credit

2018 American 
Opportunity Credit

MFJ $ 160,000 -- $ 180,000 $ 160,000 -- $ 180,000
Single, HoH, 
QW $ 80,000 -- $ 90,000 $ 80,000 -- $ 90,000

 2017 Lifetime 
Learning Credit

2018 Lifetime 
Learning Credit

MFJ $112,000 - $132,000 $114,000 - $134,000
Single, HoH, 
QW $56,000 - $66,000 $57,000 - $67,000

 

A taxpayer need not be a candidate for a degree to claim the Lifetime 
Learning Credit, however “Qualified tuition and related expenses do not 
include expenses that relate to any course of instruction or other education 
that involves sports, games, or hobbies, or any noncredit course, unless the 
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course or other education is part of the student's degree program, or in the 
case of the Lifetime Learning Credit, the student takes the course to acquire 
or improve job skills” [Regs §25A-2(d)(5)] 

A qualified educational institution is defined in Regs §25A(b) but over- 
simplistically, it is a school eligible to distribute federal student aid. 

For purposes of determining eligible education expenses, many taxpayers 
and tax return preparers rely on Form 1098-T, below: 

 
The actual amount paid for qualified tuition and fees is the correct amount to 
begin the credit computation from, and that amount should be the amount 
shown in Box 1.  Amounts paid at year end toward tuition and fees to be 
provided in the first 3 months of the following year are allowed toward the 
credit in the year paid. 

NOTE:  For 2015 and subsequent income tax returns, the American 
Opportunity Tax Credit and the Lifetime Learning Credit are disallowed 
“unless the taxpayer receives a statement furnished under section 6050S(d) 
which contains all of the information required…” i.e.: a properly completed 
Form 1098-T.  [Trade Preferences Extension Act of 2015 §804, amending 
IRC §25A(g)] 

”...The amount of qualified tuition and related expenses reported on the 
statement furnished by an eligible educational institution may not reflect the 
total amount of the qualified tuition and related expenses paid during the 
taxable year for which a taxpayer may claim an education tax credit. A 
taxpayer that substantiates payment of qualified tuition and related 
expenses that are not reported on Form 1098-T, ‘Tuition Statement’, may 
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include those expenses in computing the amount of the education tax credit 
allowable for the taxable year.”  [Prop Reg §1.25A-1(f)(1)] 

The disallowance of education credit for a taxpayer who does not receive a 
Form 1098-T will “not apply— 

(i) If the taxpayer or the taxpayer's dependent: 

(A) Has not received such a statement from an eligible educational 
institution required to furnish such statement under section 6050S and 
the regulations thereunder as of January 31 of the year following the 
taxable year to which the education tax credit relates or the date the 
return is filed claiming the education tax credit, whichever is later; 

(B) Has requested, in the manner prescribed in forms, instructions, or 
in other published guidance, the eligible educational institution to 
furnish the Form 1098-T after January 31 of the year following the 
taxable year to which the education tax credit relates but on or before 
the date the return is filed claiming the education tax credit; and 

(C) Has cooperated fully with the eligible educational institution's 
efforts to obtain information necessary to furnish the statement; 

(ii) If the eligible educational institution is not required to furnish a 
statement to the student under section 6050S and the regulations 
thereunder; or 

(iii) As otherwise provided in published guidance of general 
applicability, see §601.601(d)(2) of this chapter.”   
[Prop Reg §1.25A-1(f)(2)] 

NOTE: For tax years beginning after 12/31/2015, tax return preparers have 
expanded due diligence requirements (in the nature of those required for 
EITC, including the $500+ penalty) on tax returns claiming the American 
Opportunity Credit. 

To assist with due diligence requirements, the tax preparer might provide a 
copy of Form 886-H-AOC to the taxpayer.  This form is used by the IRS 
Service Center when questioning a taxpayer’s claim for education credits.  
IRS seems to have stepped up questioning this area. 
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Pell Grants and Other Non-Taxable Scholarships and the AOTC 

“Many students would benefit by claiming at least a portion of their QTRE 
[qualified tuition and related expenses] for the AOTC, even if that requires 
including some of their Pell Grant (or other scholarships) in taxable income 
(see examples below) [omitted].  If a student’s QTRE exceeds his 
scholarships by $4,000 or more, the student can claim the maximum AOTC 
without having to include any scholarship in income. But if QTRE minus 
scholarships is less than $4,000, the student may benefit by including a 
portion of the scholarship in income in order to claim a larger AOTC.  Most 
Pell Grant recipients who are eligible for the AOTC would benefit from 
allocating a portion their Pell Grant to living expenses so as to be able to 
claim at least $2,000 of QTRE for the AOTC.”  

“However, the tax-minimizing allocation of Pell Grants and other 
scholarships between QTRE and living expenses depends on a number of 
factors, including the terms of each scholarship, the amount of scholarships 
and expenses, the student’s marginal tax rate and income tax available for 
use against the non-refundable share of AOTC or LLC, and, in the case of tax 
dependents, the parents’ income tax before AOTC or LLC.  The calculation of 
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the optimal strategy is especially complicated because in the case of a 
dependent student it may depend on two tax returns and because a 
student’s marginal tax rate may change depending on how much of the 
scholarship is included in income.  The optimal strategy is specific to each 
student’s situation.” 

“Taxpayers may be unaware that they have a choice of how to allocate 
scholarship funds between QTRE and living expenses on their tax return. 
However, IRS regulations provide that the student may treat scholarship 
funds to have been used for non-QTRE such as room and board, simply by 
including the funds in income, as long as the scholarship is allowed to be 
used for non-QTRE expenses, as is the case with Pell Grants. (See section 
1.25A-5(c) of the regulations.)”  [Fact Sheet: Interaction of Pell Grants and 
Tax Credits: Students May Be Foregoing Tax Benefits by Mistake 
(06/10/2014, emphasis added); IRS Pub 970; Regs §1.25A-5(c)(3)(i)] 
[See: https://www.treasury.gov/resource-center/tax-
policy/Documents/Report-Pell-AOTC-Interaction-2014.pdf} 

EXAMPLE 1: “Families that Misallocate their Expenses May Forego Tax 
Benefits1  

The family has earned income of $22,000 ($20,000 earned by the taxpayer, 
and $2,000 by a dependent student). The family has $4,000 of QTRE and 
receives the maximum Pell Grant of $5,645. The student has living expenses 
in excess of $5,645. For this family, total benefits are maximized if they 
allocate $4,000 of their Pell Grant to living expenses, so that they can claim 
the maximum AOTC. If the family paid the entire tuition with the Pell Grant, 
the family would not be eligible for any AOTC. If the family puts the entire 
Pell Grant toward living expenses, the family’s tax refund is maximized, even 
though the total amount of tax before considering the AOTC is higher. 
Column 1: This family allocates the Pell Grant to the first $5,645 of the 
student’s living expenses. This leaves $4,000 of tuition expenses available 
for an AOTC of $1,300. The student’s tax liability is $145 after including the 
Pell Grant in income. Altogether, the family’s total tax liability is reduced by 
$1,155  

Column 2: This family allocates the Pell Grant to all $4,000 of tuition, leaving 
no expenses eligible for the AOTC, and thus, receives no education credit. 
While the student has $0 in tax liability, the family forfeits $1,155 in 
benefits.   (NOTE: 2014 tax rules used below) 
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1 Negative values indicate that the family is receiving a refund.  
2 The net loss from failing to optimize benefits equals the value of the 
foregone AOTC minus the tax the student avoids by using the Pell for tuition 
and excluding it from income” 

 

IRC §529 Educational Savings Accounts (QTP) 

There are two types of Educational Savings arrangements available under 
IRC §529(b)(1): 

 Prepaid tuition credits or certificates “which entitle the beneficiary to 
the waiver or payment of qualified higher education expenses of the 
beneficiary,” OR; 

 Contributions to an account which is established for the purpose of 
meeting the qualified higher education expenses of the designated 
beneficiary 

Contributions to a plan must be made only in cash, and separate accounting 
must be kept for each beneficiary.  Investment changes (if allowed) may be 
directed no more than twice per year. 

While there are no fixed limits to either contributions or value of the 
account, IRC §529(b)(6) requires “safeguards to prevent contributions on 
behalf of a designated beneficiary in excess of those necessary to provide for 
the qualified higher education expenses of the beneficiary.” 

Scholarship used to 
pay Living Expenses

Scholarship used 
to pay Tuition, 
Fees & Books 

Total Pell Grants 5,645 5645 
Pell Used to Pay Tuition, Fees and 
Books 

0 4,000 

Pell Used to Pay Living Expenses 5645 1,645 
Expenses Eligible for AOTC 4,000 0 
Total Income Parent 20,000 20,000 

Taxable Income 3,000 3,000 
Tax Before Credits 300 300 
      AOTC 1,300 0 
      EITC 2,958 2,958 
Tax Liability of Parent (1) -3,958 -2,658 

Total Income Student 7,645 3,645 
Taxable Income 1,445 0 
Tax Liability of Student 145 0 

Total Tax Liability of Family -3,813 -2,658 
Net Loss from Failng to Optimize Benefits 
(2) 

1,155 
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Despite the reality of the situation, contributions to a plan are designated as 
a completed gift to the beneficiary that is NOT a future interest in property – 
making contributions eligible for the annual gift tax exclusion.  In addition, a 
contributor may front-load up to five (5) year’s annual gift tax exclusion 
amounts to shield contributions of up to $70,000 in 2017 ($75,000 in 2018) 
from gift tax; without gift tax reporting.  [IRC §529(c)(2)] 

Earnings in a qualified education savings account are not subject to tax, and 
distributions are not taxed to the extent that such distribution “consists of 
providing a benefit to the distributee which, if paid for by the distributee, 
would constitute payment of a qualified higher education expense.” [IRC 
§529(c)(3)(B)(i) 

Funds in a qualified tuition plan may be rolled over to another qualified 
tuition plan with a designated beneficiary that is a member of the family of 
the beneficiary of the plan that is the source of the rollover funds.   

NOTE: A member of the family includes a spouse; a child or descendant of a 
child; a brother, sister, stepbrother or stepsister; a parent or an ancestor of 
a parent; a stepfather or stepmother; a son or daughter of a brother or 
sister of the beneficiary (niece or nephew); a brother or sister of the parent 
of the taxpayer (aunt or uncle); or a first cousin of the beneficiary. 

Distributions from a qualified education savings program are reported on 
Form 1099-Q 

 
If qualified education expenses do not equal or exceed the total distribution, 
some part of the earnings included in the distribution may be taxed and 
subject to a penalty.  Distributions that are not used for qualified education 
expenses are taxed under the annuity rules of IRC §72, so the distribution is 
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treated as coming from both contributions and earnings on a pro-rata basis.  
The computation is as follows: 

1. Taxable amount = earnings distributed – tax free earnings. 
2. Tax free earnings = earnings distributed x adjusted education 

expenses / gross distribution. 

Unless an exception applies, taxable amounts are subject to a 10% penalty. 

NOTE: the same education expenses may not be used both to make QTP 
withdrawals non-taxable and also to claim an education credit; although for 
separate expenses, both benefits may be claimed in the same tax year. 

 

Coverdell Education Savings Accounts 

The MAGI limitations for contributions to a Coverdell Education Savings 
account are not subject to inflation adjustments, so the tables below are 
unchanged from that used in prior years. 

“[T]he total of all contributions to all Coverdell ESAs set up for the benefit of 
any one designated beneficiary cannot be more than $2,000. This includes 
contributions (other than rollovers) to all the beneficiary's Coverdell ESAs 
from all sources.”  IRS Pub 970 

Coverdell ESA accounts are the only educational benefit that can be used to 
pay for elementary and secondary education expenses; all other tax benefits 
are limited to post-secondary education.  A provision in the initial 
Conference agreement of the new tax law would have expanded this to §529 
plans but the provision was cut in last minute Conference agreement 
changes. Contributions must be in cash only and cannot be made after the 
beneficiary reaches age 18. 

Coverdell ESA Contributions Phased-out 
MFJ   $ 190,000 -- $ 220,000 
Single, QW, HoH  $ 95,000 -- $ 110,000 

 

Exclusion of Interest Income from US Savings Bonds 

Interest from US Savings Bonds series EE that were issued on and after 
January 1, 1990 and series I bonds may be excluded from income when the 
taxpayer incurs qualified education expenses for themselves, their spouses 
or dependents.  The bonds must be issued in the name of one person, or 
one person and their spouse who is over age 24 on the date of issue.  For 
purposes of this exclusion, qualified education expenses include 
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contributions to a qualified tuition savings program (IRC §529 plan) or a 
Coverdell ESA but do not include expenses for room and board.  The ability 
to exclude this interest from income phases out at MAGI levels that depend 
on filing status, as follows: 

Filing Status 2017 MAGI Phase-out 2018 MAGI Phase-out

Single or HoH $ 78,150 -- 
$ 93,150

$ 79,000 -- 
$ 94,700

MFJ / QW $ 117,250 -- 
$ 147,250

$ 119,550 -- 
$ 149,550

Taxpayers using the filing status married filing separately may not exclude 
income under this provision. 

In many cases, taxpayers should consider making the election to include the 
income from US Savings Bonds in income on an annual basis as accrued, 
rather than in a lump sum upon redemption. [31 CFR §351.87(2)(A)].  The 
election may be made in tax years after the bond is issued by paying the tax 
on all of the interest accrued to date as of the end of the tax year that the 
election is made. 

EXAMPLE:  Elly was born in February, 1999.  Her grandparents purchased 
as a gift for her, a $10,000 Series EE Savings Bond to be used toward her 
college education.  The bond is registered in Elly's name.  In 2017, Elly at 
age 18 is off to college and sent the bond for redemption to TreasuryDirect 
in Minneapolis which paid her $13,152 which includes $5,000 of principal 
and $8,152 of interest.  Elly also receives Form 1099-INT from Treasury for 
the interest.  We'll assume that Elly did not have other taxable income 
during any of the tax years 1999 through 2017. 

If the entire $8,152 must be included in Elly's income in 2017, not only will 
she be subject to the kiddie tax and owe tax at her parents' marginal rate on 
the amount over $2,100 but that interest income is student resources and 
will significantly impact the computation of family contribution on her Free 
Application for Federal Student Financial Aid (FAFSFA).  Because it is 
registered in Elly's name this bond is not eligible for the savings bond 
interest exclusion. [IRC §135(c)(1)(B)] 

However, if in 1999 her parents had the foresight to see that, in Elly's tax 
bracket, the accruing interest on this bond will escape tax completely for 
many years, they could file an income tax return for her reporting only the 
$20 of interest accrued in 1999 and making the election to include accruing 
bond interest annually.  No tax return needs to be filed for 2000 until 2017 
when the bond is cashed, and even then the annual interest earned in 2017 
is only $532, completely escaping income tax.  A tax return must be filed for 
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2017 to reconcile to Form 1099-INT.  Meanwhile no tax has been payable on 
the $8,152 of interest and only $532 of income must appear on her FAFSFA 
(although the $13,152 proceeds may have to be reported as student 
resources unless it is properly spent before the FAFSFA form is filed; and this 
would be the case regardless of the treatment of accruing interest). 

 

NOTE: See IRS Publication 550 for more information on allowable tax 
treatment of US Savings Bonds. 

 

Deduction for Student Loan Interest 

New law amends IRC §108(f)(2) to exclude from income student loan debts 
discharged due to death or total and permanent disability, for debts 
cancelled between January 1, 2018 and December 31, 2025. 

Up to $2,500 of student loan interest may be deducted in determining AGI 
(above the line).  A taxpayer may claim interest paid on a loan that was 
used to pay qualified educational expenses for the taxpayer, their spouse or 
dependents.  The deduction may only be claimed by the person legally liable 
to pay the interest on the debt [Reg §1.221-1(b)(1)]; and may not be 
claimed by a taxpayer who is a dependent of another taxpayer  
[Reg §1.221-1(b)(2)(i)]. 

Filing Status 2017 MAGI Phase-out 2018 MAGI Phase-out

MFJ $ 135,000 -- 
$ 165,000

$ 135,000 -- 
$ 165,000

Single, QW, HoH $ 65,000 -- 
$ 80,000

$ 65,000 -- 
$ 80,000

Taxpayers using the filing status married filing separately may not exclude 
student loan interest under this provision. 

EXAMPLE:  Alyson, age 22 was a student at Big State University.  While a 
student she qualifies for unsubsidized Stafford Loans through the university's 
student aid office.  Alyson's parents are not legally liable to pay these 
Stafford loans, although during the time that Alyson is in college her parents 
make payments of accruing interest.  Alyson graduates in August 2016 and 
returns to her parents' home to seek employment.  For tax year 2016, 
Alyson meets the requirements as a qualifying child of her parents and they 
claim her as a dependent on their tax return.  Late in 2016, she finds 
permanent employment, moves out and for 2017 she is not a dependent of 
any other taxpayer.  Her parents continue to make the payments on her 
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loans through 2018. 
For 2016, no one may claim a deduction for the student loan interest paid.  
Her parents cannot because they are not legally liable to pay the interest, 
and Alyson cannot because she is a dependent of another taxpayer.  For 
2017 and 2018, Alyson may claim a deduction for the student loan interest 
paid by her parents.  Her parents are deemed to have made a cash gift to 
her, which cash was used to pay the loan interest. [Reg §1.221-1(b)(4)(i)] 

 

NOTE: capitalized interest on student loans (usually accrued during periods 
of deferral) is treated as OID and deductible when actually paid. 

 

Earned Income Tax Credit (EITC) 

A provision of the House Bill would have limited the EITC to “an amount 
substantiated by the taxpayer on statements furnished or returns filed under 
third party information reporting requirements, or amounts substantiated by 
the taxpayer’s books and records.”  This provision is NOT included in the 
final law. 

Changes made by EGTRRA simplifying and expanding the EITC were 
extended by the Tax Relief Act of 2010 through the end of 2012, and again 
by the American Taxpayer Relief Act of 2012 through the end of 2017.  In 
addition, changes affect the phase-out threshold for taxpayers with MFJ filing 
status, and the increased EITC bracket for taxpayers with 3 or more children 
(formerly the maximum bracket was 2 or more children) were also extended 
through 2017.  PATH/CAA-2015 made all these changes permanent. 

NOTE:  To be eligible for the EITC a taxpayer with no children must have 
attained age of 25 and not yet attained age 65 as of December 31. 
 

NOTE:  A child that fails to be a qualifying child for dependency purposes 
may still be a qualifying child for EITC purposes if they fail ONLY the support 
test.  This can be important for children receiving Social Security benefits 
which, if used for support are treated as provided by the child. 
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For 2017, the maximum amount of EITC based on family size and filing 
status is as follows: 

 No 
Children 1 Child 2 Children 3+ Children

MFJ AGI 
range 

$ 6,670 –
$ 13,930

$10,000 – 
$ 23,930

$14,040 –  
$ 23,930

$14,040 – 
$ 23,930

Phase-out 
complete $ 20,600 $ 45,207 $ 50,597 $ 53,930

Single, HoH, 
QW AGI 
range 

$ 6,670 –
$ 8,340

$ 10,000 – 
$ 18,340

$ 14,040 –  
$ 18,340

$ 14,040 – 
$ 18,340

Phase-out 
complete $ 15,010 $ 39,617 $45,007 $ 48,340

MAX EITC $ 510 $ 3,400 $ 5,616 $ 6,318
 

For 2018, the maximum amount of EITC based on family size and filing 
status is as follows: 

 No 
Children 1 Child 2 Children 3+ Children

MFJ AGI 
range 

$ 6,800 –
$ 14,200

$10,200 – 
$ 24,400

$14,320 –  
$24,400

$14,310 – 
$ 24,400

Phase-out 
complete $ 21,000 $ 46,102 $ 51,598 $ 54,998

Single, HoH, 
QW AGI 
range 

$ 6,800 –
$ 8,510

$ 14,320 – 
$ 18,700

$ 14,320 –  
$ 18,700

$ 14,320 – 
$ 18,700

Phase-out 
complete $ 15,310 $ 40,402 $45,898 $ 49,298

MAX EITC $ 520 $ 3,468 $ 5,728 $ 6,444
 

For purposes of the EITC, earned income is defined in IRC §32(c)(2) and 
includes wages, salaries, tips and other employee compensation, but only if 
such amounts are includible in gross income for the taxable year; plus the 
taxpayer's net earnings from self-employment, computed without regard to 
the deduction for 1/2 of self-employment tax.   

For this purpose, earned income is computed without regard for community 
property laws, and may not include pensions, income of a nonresident alien 
(NRA) that is not directly connected with a US trade or business (NRA's are 
generally not eligible for the EITC but may make elections that overcome 
this), amounts earned while a prison inmate or from certain subsidized job 
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training programs under §407(d) of the Social Security Act.  Taxpayers with 
nontaxable combat pay (Form W-2, Box 12, Code Q) may elect to include 
this amount in earned income for purposes of the EITC. 

For tax year 2015 and 2016, a taxpayer is not entitled to the EITC if 
investment income exceeds $3,400; this becomes $3,450 for 2017 and 
$3,500 for 2018.  Investment income for this purpose is defined as taxable 
and tax-free interest, dividends, net income from rents and royalties, net 
capital gains and net passive income, see IRC §32(i). 

The Earned Income Credit is not available to a taxpayer excluding foreign 
earned income on Form 2555. 

NOTE:  Beginning with tax year 2011 income tax returns filed in 2012 the 
due diligence requirements and penalty imposed on preparers have 
increased.  Specific EITC due diligence requirements apply to 2012 returns 
filed in 2013 and all future years, and Form 8867 was expanded to require 
additional due diligence questions for 2012 and subsequent tax returns.  
Beginning with tax year 2016 and future years, these due diligence 
requirements were expanded to include tax returns claiming the “Additional 
Child Tax Credit” and the “American Opportunity Tax Credit” and for 2018 
and beyond, the Head of Household filing status. 

Get details on EITC Due Diligence at www.EITC.irs.gov” 

Unless an exception applies, if the EIC claimed in a prior year was denied for 
a reason other than a clerical or math error, a claim for the EIC on the 
taxpayer’s 2017 return will be denied unless Form 8862 is attached to the 
return…  As a result of recent tax law changes, Form 8862 must be attached 
to a taxpayer’s 2017 return if the CTC/ACTC and/or the AOTC is reduced or 
disallowed on the taxpayer’s 2016 tax return for a reason other than a 
clerical or math error.” 
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Taxpayer Identification Numbers (SSN, ITIN, ATIN) 

NOTE: For tax years 2018 and beyond, a valid Social Security number is 
required for the Child Tax Credit.  An ITIN will no longer qualify. 

As amended by PATH Act §203(a) DivQ, IRC §6109(i) now causes ITINs to 
expire.  For ITINs issued before January 1, 2013, ITINs will expire and 
require renewal on the following schedule: 

 ITIN issued before 01/01/2008 – expires January 1, 2017 
 ITIN issued during 2008 – expires January 1, 2018 
 ITIN issued in 2009 or 2010 – expires January 1, 2019 
 ITIN issued in 2011 or 2012 – expires January 1, 2020 

OR, on the last day of the third taxable year that the individual does not file 
a tax return or is not included as a dependent on a tax return filed by 
another, whichever is earliest. 



MiSEA New Law  October 2018 

Lawrence Zimbler, MST, EA  Page 48 

“An individual taxpayer identification number issued after December 31, 
2012, shall remain in effect unless the individual to whom such number is 
issued does not file a return of tax (or is not included as a dependent on the 
return of tax of another taxpayer) for 3 consecutive taxable years. In the 
case of an individual described in the preceding sentence, such number shall 
expire on the last day of such third consecutive taxable year.” 

“Due to changes in the law, if the taxpayer didn't have an SSN by the due 
date of his/her 2017 return (including extensions), he/she can't claim the 
EIC on either an original or an amended 2017 return, even if he/she later 
gets an SSN.  Also, if a child didn't have an SSN by the due date of the 
taxpayer's return (including extensions), the taxpayer can't count that child 
as a qualifying child in figuring the EIC on either an original or an amended 
2017 return, even if that child later gets an SSN.”  

“Due to changes in the law, if the taxpayer didn't have an SSN (or ITIN) by 
the due date of his/her 2016 return (including extensions), he/she can't 
claim the CTC/ACTC or the AOTC on either an original or an amended 2016 
return, even if he/she later gets an SSN (or ITIN). Also, no CTC/ACTC or 
AOTC is allowed on an original or an amended 2016 return with respect to a 
child who didn't have an SSN, ATIN, or ITIN by the due date of the return 
(including extensions), even if that child later gets one of those numbers. If 
the taxpayer applies for an ATIN or an ITIN on or before the due date of 
his/her 2016 return (including extensions) and the IRS issues the taxpayer 
an ATIN or an ITIN as a result of the application, the IRS will consider the 
ATIN or ITIN as issued on or before the due date of the return.”  
[Instructions to 2016 Form 8867] 

 

Child Tax Credit 
Additional Child Tax Credit 

For tax years 2018 through 2025 the Child Tax Credit is increased and 
expanded as described below. 

The non-refundable Child Tax Credit of $1,000 per child under age 17 was 
made permanent by the American Taxpayer Relief Act of 2012.  The credit 
is increased to $2,000 per child for tax years between January 1, 
2018 and December 31, 2025. 

The American Recovery and Investment Act of 2009 reduced the earned 
income required to qualify for the refundable Additional Child Tax Credit 
expanding the refundable Additional Child Tax Credit to any taxpayer with 
dependent children and lowering the earned income threshold for this credit 
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to $3,000.  This expansion of the Additional Child Tax Credit had been 
extended to 2017 and is now permanent as part of PATH-2015.  Non-taxable 
combat pay (Form W-2, Box 12, code Q) is always included in the earned 
income computation for the Additional Child Tax Credit. 

The refundable portion of the Child Tax Credit is expanded to $1,400 
(inflation indexed) for tax years 2018 through 2025; and the earned income 
threshold is reduced from $3,000 to $2,500. 

The Child Tax Credit is phased out by $50 for every $1,000 of MAGI in 
excess of the following amounts, not adjusted annually for inflation: 

Filing Status 2017 MAGI 2018 MAGI 
MFJ $ 110,000 $400,000 
MFS $ 55,000 $200,000 
Single, HoH, QW $ 75,000 $200,000 

 

The credit is denied unless a valid Social Security Number (issued before the 
filing due date including extensions and before the original tax return filing) 
is provided for each qualifying child.  Use of an ITIN as in years prior to 
2018 is no longer allowed. 

NOTE:  Effective for 2015 and subsequent calendar year tax returns, the 
Additional Child Tax Credit is not available to a taxpayer excluding foreign 
earned income on Form 2555.  [Trade Preferences Extension Act of 2015 
§807, amending IRC §24(d)] 

An additional non-refundable credit is provided for qualifying dependents 
other than qualifying children.  The Social Security Number rule added for 
the Child Tax Credit is not applied to these non-child dependents. 

 

Adoption Credit 

The maximum adoption credit, as well as the maximum exclusion from 
income for employer provided adoption benefits is raised as follows: 

 

The credit is phased out as AGI exceeds $201,920 in 2016, $203,450 in 
2017 and $207,140 in 2018 with no credit after AGI of $247,140+. 

 

 

2016 2017 2018
$13,460 $13,570 $13,810
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Retirement Savings Contributions Credit 

For tax years 2018 through 2025 beneficiary contributions from earned 
income to an ABLE account may qualify for this credit. 

A non-refundable credit of 10%, 20% or 50% of the taxpayer's voluntary 
savings toward retirement may be eligible for a credit claimed on Form 8880 
up to $1,000 or $2,000 for filing status MFJ. 

Contributions made to traditional or ROTH IRA's, 401(k) plans, 403(b) plans, 
457 plans, Simple IRA's or SARSEP's; employer plans qualified under IRC 
§4974(c) or §501(c)(18) will all qualify. 

NOTE: Certain distributions taken in the two years preceding the current tax 
year, during the current tax year, plus any distributions taken between the 
end of the current tax year and the time that the tax return is filed must be 
subtracted from contributions eligible for the credit.  Rollovers, distributions 
due to unpaid outstanding loans, excess contributions and certain other 
distributions are not required to be added back, see IRC §25B(d). 

The taxpayer's AGI must not exceed the following threshold based on filing 
status: 

Filing status 2015 
maximum

2016 
maximum

2017 
maximum 

2018 
maximum

MFJ $ 61,000 $ 61,500 $ 62,000 $ 63,000
Single, MFS, QW $ 30,500 $ 30,750 $ 31,000 $ 31,500
HoH $ 45,750 $ 46,125 $ 46,500 $ 47,250

The credit is a percentage of the allowable contributions made, varying by 
filing status and income, using the schedule from Form 8880. 

 

Nonbusiness Energy Property Credit 

The Nonbusiness Energy Property Credit was extended by PATH-2015 
through 12/31/2016.  It is expired for 2017 tax returns. 

The Residential Energy Efficient Property Credit was unchanged by the new 
law, however a new business energy credit is adopted, discussed later. 

The Residential Energy Efficient Property Credit (REEP) continues through 
the end of 2021 for solar property only.  The REEP expired 12/31/2016 for 
geothermal heat pumps, wind turbines, and fuel cell property.   

The credit equals 30 percent of the amount a homeowner spends on 
qualifying property.  For solar property the credit percentage drops to 26% 
in 2020 and to 22% in 2021. 



MiSEA New Law  October 2018 

Lawrence Zimbler, MST, EA  Page 51 

No cap exists on the amount of credit available except for fuel cell property; 
and generally, labor costs are included when figuring this credit. 

NOTE: The Residential Energy Efficient Property Credit is a non-refundable 
credit which means that for any year, the taxpayer can benefit only to the 
extent that they have a tax liability.  Unused credit amounts carry forward 
through 2021, phased out after 2019 

 

Social Security 

On October 13, 2017 the Social Security Administration announced a benefit 
increase of 2% for 2018.  The increase for 2017 was 0.3% and there was no 
increase for 2016. 

 2015 2016 2017 2018
Maximum 
Compensation for 
Medicare 

unlimited 

Employer Medicare 
Tax Rate 1.45% 1.45% 1.45% 1.45%

Employee Medicare 
Tax Rate 1.45% 1.45% 1.45% 1.45%

  
Employer  OASDI Tax 
Rate  6.2% 6.2% 6.2% 6.2%

Employee OASDI Tax 
Rate 
SEE NOTE BELOW 

6.2% 6.2% 6.2% 6.2%

Maximum 
compensation for 
OASDI 
SEE NOTE BELOW 

$118,500 $118,500 $127,200 $128,400*

Cost of 1 Coverage 
Credit (aka “quarter of 
coverage”) 

$1,220 $1,260 $1,300 $1,320

 

* NOTE:  The 2018 maximum OASDI compensation amount had been 
announced in October to be $128,700 however late filed corrected W-2 
forms caused the SSA to issue a news release on 11/27/2017 announcing 
this lower amount. 

Eligibility for Social Security benefits is determined in part by the number of 
credits a person receives from qualified compensation (previously called 
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“calendar quarters”).  Qualified compensation includes covered salary and 
benefits, net self-employment income that is not exempt, and other 
amounts subject to a tax under either FICA or the Self-Employment Tax.  A 
coverage “credit” is obtained as a worker earns the needed compensation 
over the course of the calendar year.  There is no matching of the 
compensation date to a particular calendar quarter. 

EXAMPLE:  A worker who earns $5,200 of covered compensation during 
2017 ($5,280 in 2018) will receive 4 credits for the year, even if all of the 
money is earned on only one day of the year. 

A worker is "fully insured" for retirement benefits once they earn 40 credits.  
Nonetheless, retirement benefits are separately determined by the amount 
of covered earnings each year adjusted for inflation.  Eligibility for disability 
works off a more complex formula that factors how long you have worked, 
your age upon being disabled and how recent to your disability you’d been 
working; but generally speaking you need to work approximately ½ of the 
time during a period of varying length prior to your disability.  The Social 
Security Administration website (www.ssa.gov) can provide estimates of a 
worker's potential benefits. 

A self-employed worker or farmer may elect an optional method for 
computing self-employment tax designed to purchase quarters of coverage 
during years in which that worker's net earnings are otherwise insufficient to 
purchase 4 credits of Social Security coverage.  Consequently, the dollar 
amounts and costs of either of the "farm optional" or the "non-farm 
optional" method are adjusted annually to reflect the current year cost of 
one coverage credit. 

When a worker begins drawing retirement benefits before reaching full 
retirement age (currently age 66 for workers born between 1943 and 1954) 
benefits may have to be repaid if earned income exceeds certain limits.   

During the year that benefits begin, and again in the year that the worker 
reaches full retirement age, the excess earnings test is performed on a 
monthly basis.  For 2015 through 2018 the maximum earnings before 
benefits must be repaid are: 
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 2015 & 
2016 2017 2018 

Full year before reaching full 
retirement age 
Benefits are repaid $1 for each 
$2 over the limit 

$ 15,720 /yr $16,920/yr $17,040/yr

Monthly in first year retirement 
benefits are paid $ 1,310/mo $1,410/mo $1,420/mo

Full year reaching full retirement 
age 
Benefits are repaid $1 for each 
$3 over the limit 

$ 41,880/yr $44,880/yr $45,360/yr

Monthly in year full retirement 
age is reached $ 3,490/mo $3,740/mo $3,780/mo

 

“The standard monthly premium for Medicare Part B enrollees will be $134 
for 2018, the same amount as in 2017. However, a statutory “hold 
harmless” provision applies each year to about 70 percent of enrollees. For 
these enrollees, any increase in Part B premiums must be lower than the 
increase in their Social Security benefits. After several years of no or very 
small increases, Social Security benefits will increase by 2.0 percent in 2018 
due to the Cost of Living adjustment. Therefore, some beneficiaries who 
were held harmless against Part B premiums increases in prior years will 
have a premium increase in 2018.” 

“The 30 percent of all Part B enrollees who are not subject to the “hold 
harmless” provision will pay the full premium of $134 per month in 2018. 
Part B enrollees who were held harmless in 2016 and 2017 will see an 
increase in the monthly Part B premium from the roughly $109, on average, 
they paid in 2017. An estimated 42 percent of all Part B enrollees are 
subject to the hold harmless provision in 2018 but will pay the full monthly 
premium of $134, because the increase in their Social Security benefit will 
be greater than or equal to an increase in their Part B premiums up to the 
full 2018 amount. About 28 percent of all Part B enrollees are subject to the 
hold harmless provision in 2018 and will pay less than the full monthly 
premium of $134, because the increase in their Social Security benefit will 
not be large enough to cover the full Part B premium increase.” 

“Since 2007, higher-income beneficiaries have paid a larger percentage of 
their Medicare Part B premium than most.  Depending on their income, these 
higher-income beneficiaries will pay premiums that amount to 35, 50, 65 or 
80 percent of the total cost of coverage.” 
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For 2018, Medicare Part B premiums may also be increased based on the 
taxpayers’ 2016 income: 

If your yearly income in 2016 (for what you pay in 2018) was You pay 
each 
month 
(in 
2018) 

File individual 
tax return 

File joint tax 
return 

File married & separate 
tax return 

$85,000 or less $170,000 or 
less $85,000 or less $134.00

above $85,000 
up to $107,000 

above 
$170,000 up to 
$214,000 

Not applicable $187.50

above $107,000 
up to $133,500 

above 
$214,000 up to 
$267,000 

Not applicable $267.90

above $133,500 
up to $160,000 

above 
$214,000 up to 
$320,000 

Not applicable $348.30

above $160,000 above 
$320,000 above $85,000 $428.60

 

NOTE: even though a worker now reaches full retirement [currently] at age 
66 or older, eligibility for Medicare begins at age 65.  A worker has a small 
window to register for Medicare or face a penalty premium for part B.  “Once 
your Initial Enrollment Period ends, you may have the chance to sign up for 
Medicare during a Special Enrollment Period. If you're covered under a group 
health plan based on current employment, you have a Special Enrollment 
Period to sign up for Part A and/or Part B any time as long as you or your 
spouse (or family member if you're disabled) is working, and you're covered 
by a group health plan through the employer or union based on that work.” 
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“You also have an 8-month Special Enrollment Period to sign up for Part A 
and/or Part B that starts the month after the employment ends or the group 
health plan insurance based on current employment ends, whichever 
happens first. Usually, you don't pay a late enrollment penalty if you sign up 
during a Special Enrollment Period.” 

 

BUSINESS TAX --PASS-THROUGH ENTITIES 

Net Operating Losses: “For taxable years beginning after December 31, 
2017 and before January 1, 2026, excess business losses of a taxpayer 
other than a corporation are not allowed for the taxable year. Such losses 
are carried forward and treated as part of the taxpayer’s net operating loss 
(“NOL”) carryforward in subsequent taxable years. Under the bill, NOL 
carryovers generally are allowed for a taxable year up to the lesser of the 
carryover amount or 90 percent (80 percent for taxable years beginning 
after December 31, 2022) of taxable income determined without regard to 
the deduction for NOLs.” 

“In the case of a partnership or S corporation, the provision applies at the 
partner or shareholder level. Each partner’s distributive share and each S 
corporation shareholder’s pro rata share of items of income, gain, deduction, 
or loss of the partnership or S Corporation are taken into account in applying 
the limitation under the provision for the taxable year of the partner or S 
corporation shareholder.” 

“The provision applies after the application of the passive loss rules” 
[JCX explanation] 

Essentially, this means that in a year that generates an NOL, the excess loss 
may not be used against other non-business income items, and must be 
carried forward where it is subject to a 90% (80% after 2022) taxable 
income limitation so that it cannot create a zero or negative taxable income 
on its own. 

The 2 year carryback for an NOL is suspended except for farm losses and 
certain insurance company losses. 

New deduction for pass-through income: During the period between 
January 1, 2018 and December 31, 2025, new IRC §199A provides a 20% 
deduction to any non-corporate taxpayer (including a trust or estate) with 
qualified business income.  Qualified business income can come from a 
partnership, an S Corporation or a Sole Proprietorship.  The deduction is 
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against taxable income and does not affect either AGI limitations within a 
tax return or Self Employment tax liabilities. 

NOTE: in ways, this new deduction is a modification and expansion of the 
Domestic Production Activities Deduction (DPAD) now repealed after 2017 
(non-corporate) or 2018 (corporate). 

Below specified income limits (below) the deduction is 20% of qualified 
business income, without other limitations.  At and above specific taxable 
income levels, the deduction is the lesser of 

1) 20% of qualified business income OR  
2) the greater of  

 50% of W2 wages OR  
 25% of W-2 wages plus 2.5% of the unadjusted basis of 

depreciable tangible property still within its depreciable 
period.  Property sold during the year is not counted. 

The deduction is phased out for specified service businesses above specific 
taxable income levels. 

“Qualified business income is determined for each qualified trade or business 
of the taxpayer.  For any taxable year, qualified business income means the 
net amount of qualified items of income, gain, deduction, and loss with 
respect to the qualified trade or business of the taxpayer.  The 
determination of qualified items of income, gain, deduction, and loss takes 
into account these items only to the extent included or allowed in the 
determination of taxable income for the year.  For example, if in a taxable 
year, a qualified business has $100,000 of ordinary income from inventory 
sales, and makes an expenditure of $25,000 that is required to be 
capitalized and amortized over 5 years under applicable tax rules, the 
qualified business income is $100,000 minus $5,000 (current-year ordinary 
amortization deduction), or $95,000.  The qualified business income is not 
reduced by the entire amount of the capital expenditure, only by the amount 
deductible in determining taxable income for the year.”  [JCX explanation]  A 
qualified trade or business means any trade or business other than a 
specified service trade or business and other than the trade or business of 
being an employee. 

Qualified items of income, gain, deduction and loss apply only to the extent 
that they are effectively connected with the conduct of a trade or business 
within the United States.  Within specific definitions, REIT dividends and 
Publicly Traded Partnership income is qualified.  Items of specified 
investment income are not qualified. 
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For a business with a loss that is used in the tax year, 20% of the net loss 
used reduces the deduction available from other business income, any 
remaining net loss is carried forward (see NOL’s above) and in a future year 
when that the loss is used, 20% of that loss reduces that current year’s 
deduction from other business income. 

A specified service business is any trade or business involving the 
performance of services in the fields of: 

 health,  
 law,  
 accounting,  
 actuarial science,  
 performing arts,  
 consulting,  
 athletics  
 financial services,  
 brokerage services including investing and investment management, 

trading or dealing in securities, partnership interests or commodities, 
and  

 any trade or business where the principal asset of such trade or 
business is the reputation or skill of one or more of its employees or 
owners.   

The final definition, looking at the skill or reputation could conceivabley have 
covered a huge percentage of sole-proprietors and sole shareholder S-
Corporations.  However, proposed (and reliance) Regulations issued in early 
August clarify and limit this “reputation or skill” definition to situations where 
the business sells or licenses the name or image.  Additional clarification is 
also provided for the other listed service type businesses. 

The deduction phases out for a specified service business when taxable 
income exceeds $157,000 ($315,000 for a joint return) and is fully phased 
out at $207,000 ($415,000 for a joint return).  These amounts are indexed 
to inflation after 2018.  New Regulations clarify the  

EXAMPLE: H and W file a joint return on which they report taxable income 
of $520,000. W has a qualified trade or business that is not a specified 
service business, such that 20 percent of the qualified business income with 
respect to the business is $15,000. W’s share of wages paid by the business 
is $20,000, such that 50 percent of the W-2 wages with respect to the 
business is $10,000. The $15,000 amount is reduced by 20 percent of the 
difference between $15,000 and $10,000, or $1,000. H and W take a 
deduction for $14,000. 
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IRS has published FAQ on the CQBI deduction at: 
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-provision-11011-
section-199a-deduction-for-qualified-business-income-faqs 

 

Technical Termination of Partnership Rules: are repealed for tax years 
beginning after December 31, 2017.  This applies only to the 50% change in 
ownership rules. 

 

BUSINESS TAXES -- ALL BUSINESS 

Accounting Changes:  For tax years beginning after December 31, 2017 
prohibitions on the use of the Cash Receipts & Disbursements method 
of accounting is removed for most businesses with 3 year average annual 
gross receipts under $25,000,000. 

Taxpayers covered by the expanded $25,000,000 rule (above) may also 
choose to either use an inventory method for accounting for inventory or 
treat such items as non-incidental materials and supplies or treat such items 
in conformity with the taxpayer’s financial accounting policies. 

Taxpayers covered by the expanded $25,000,000 rule (above) are exempted 
from the IRC §263A UNICAP rules. 

Each of the three changes above is considered a change in accounting 
method requiring Form 3115 notice and approval.  IRS will likely create 
new, automatic approval codes for these. 

DPAD repealed: for non-corporate taxpayers in tax years beginning after 
December 31, 2017.  It is replaced by the new Combined Qualified Business 
199A 

Deduction for Certain Employee Fringe Benefits is Repealed:  “No 
deduction is allowed with respect to (1) an activity generally considered to 
be entertainment, amusement or recreation, (2) membership dues with 
respect to any club organized for business, pleasure, recreation or other 
social purposes, or (3) a facility or portion thereof used in connection with 
any of the above items.  Thus, the provision repeals the present-law 
exception to the deduction disallowance for entertainment, amusement, or 
recreation that is directly related to (or, in certain cases, associated with) 
the active conduct of the taxpayer’s trade or business” 

“No deduction for expenses associated with providing any qualified 
transportation fringe to employees of the taxpayer, and except as necessary 
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for ensuring the safety of an employee, any expense incurred for providing 
transportation (or any payment or reimbursement) for commuting between 
the employee’s residence and place of employment.” 

“Taxpayers may still generally deduct 50 percent of the food and beverage 
expenses associated with operating their trade or business (e.g., meals 
consumed by employees on work travel). For amounts incurred and paid 
after December 31, 2017 and until December 31, 2025, the provision 
expands this 50 percent limitation to expenses of the employer associated 
with providing food and beverages to employees through an eating facility 
that meets requirements for de minimis fringes and for the convenience of 
the employer. Such amounts incurred and paid after December 31, 2025 are 
not deductible.”  [JCX explanation] 

General Business Credits:  The Orphan Drug credit and the Rehabilitation 
credit are modified; many credits were targeted for repeal in the House 
version of the law that were not included in the final Conference bill. 

New Credit for Family & Medical Leave:  Eligible employers may “claim a 
general business credit equal to 12.5 percent of the amount of wages paid to 
qualifying employees during any period in which such employees are on 
family and medical leave if the rate of payment under the program is 50 
percent of the wages normally paid to an employee. The credit is increased 
by 0.25 percentage points (but not above 25 percent) for each percentage 
point by which the rate of payment exceeds 50 percent. The maximum 
amount of family and medical leave that may be taken into account with 
respect to any employee for any taxable year is 12 weeks. 

An eligible employer is one who has in place a written policy that allows all 
qualifying full-time employees not less than two weeks of annual paid family 
and medical leave, and who allows all less-than-full-time qualifying 
employees a commensurate amount of leave on a pro rata basis.  

IRS has issued Notice 2018-71 2018-41 IRB ___, 09/24/2018 providing 
“guidance on the employer credit for paid family and medical leave under 
section 45S of the Internal Revenue Code.”  Much of the guidance is in Q&A 
format.  The notice advises that the IRS intends to publish proposed 
regulations that incorporate the guidance in the notice. 

Business Interest Deduction Limited:  For tax years beginning after 
December 31, 2017 and before January 1, 2022, the deduction for net 
business interest is limited to 30% of the business’s adjusted taxable 
income. 
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Adjusted taxable income is computed without depreciation, amortization, 
and depletion and without any DPAD. 

Exemptions from this provision are provided for: 

 Businesses with three year average annual gross receipts of 
$25,000,000 or less; 

 Certain public utilities; 
 Floor plan financing; and 
 An election out of this provision is available for businesses and farms 

that use ADS for depreciation of real property (10+ year recovery 
period for farm property) 

Partnership Interest received for Services:  a new 3-year holding period 
applies to certain partnership interests received in connection with the 
performance of services for the partnership in order that any gains from the 
disposition of such interest be treated as long term capital gain. 

Professional Gamblers: must now limit all expenses related to the trade or 
business of gambling (including gambling losses as well as any other related 
expenses) to the amount of gambling winnings; during the applicable period. 

Business Travel 
Standard Mileage Rate 

Although proposed in the House Bill, the final law does NOT include a 
provision to index the charitable standard mileage rate for inflation. 

For tax years between 2018 and 2025, employees will be denied any 
deduction for unreimbursed business expenses 

Like-Kind Exchanges are Limited: to real property for transfers after 
December 31, 2017.  Exchanges begun before January 1, 2018 where the 
taxpayer has either disposed of the relinquished property or acquired the 
replacement property are grandfathered.   

Look for this to show up on a quasi-regular basis when personal property, 
especially a mixed-use vehicle is traded in for another vehicle.  Necessarily 
now, a taxable transaction has occurred. 

A taxpayer (now only a self-employed taxpayer) may deduct the actual 
operating expenses for the business use of their automobile, including fuel 
and oil, maintenance, repairs, washes, registration fees, insurance tolls, 
parking fees, and an allowance for depreciation.  These expenses are subject 
to reduction when the vehicle is used for mixed business and personal 
purposes and less than 100% of total use is for business.  The approved 
method for determining business use of a vehicle is mileage (business miles 
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÷ total miles) unless the IRS specifically approves an alternative method 
[Regs §1.274-5T(b)(6)(i)(B)]. 

To substantiate a deduction for automobile expenses, "a taxpayer shall 
maintain an account book, diary, log, statement of expense, trip sheets, or 
similar record ..., and documentary evidence ... which, in combination, are 
sufficient to establish each element of an expenditure or use specified in 
paragraph (b) of this section. It is not necessary to record information in an 
account book, diary, log, statement of expense, trip sheet, or similar record 
which duplicates information reflected on a receipt so long as the account 
book, etc. and receipt complement each other in an orderly manner." [Regs. 
§1.274-5T(c)(2)(i)] 

In lieu of actual expenses (but still subject to substantiation requirements), 
a standard mileage rate is permitted, as follows: 

 

Type of use  /  
Tax Year 2013 2014 2015 2016 2017 2018

Business      
1/1 - 12/31 56½ ¢ 56.0 ¢ 57½ ¢ 54.0 ¢ 53.5 ¢  54.5 ¢

Depreciation 
component  23.0 ¢ 22.0 ¢ 24.0 ¢ 24.0 ¢ 25.0 ¢ 25 ¢

Medical/Moving   
1/1 - 12/31 24.0 ¢ 23½ ¢ 23.0 ¢ 19.0 ¢ 17.0 ¢ 

18.0 ¢ 
moving 

dis-
allowed

Charity (set by 
statute) 14.0 ¢ 

For 2012 twenty three cents ( 23¢ ), for 2011 twenty two cents ( 22¢ ); for 
2010, twenty three cents ( 23¢ ) and for 2008 and 2009 twenty one cents ( 
21¢ ) of the business standard mileage amount is an allowance for 
depreciation.  The basis of the automobile must be reduced (but not below 
zero) by this depreciation amount.  [Rev Proc 2010-51, 2010-51 IRB 883 
Section 4.04] 

Up to the taxpayer's computed business use percentage, a self-employed 
taxpayer may deduct interest on a loan used to purchase their business 
automobile, either as actual expense or as an addition to standard mileage; 
and may also add related parking fees and tolls to the amount deductible 
under any of the standard mileage rates above. 
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AUTHOR’S OBSERVATION:  Various commercial tax publications (e.g.: 
TaxBook®) have pointed to Rev Proc 64-10 as prohibiting an entity such as 
an S Corporation from claiming a deduction for the standard mileage 
allowance.  This author disagrees.  Rev Proc 64-10 was superseded by Rev 
Proc 66-10, following which there is a line of superseding revenue 
procedures every few years thereafter. Prior to 1989, these revenue 
procedures specifically limited, or implied that the use of the standard 
mileage rate was limited to employees and self-employed individuals (which 
would have included partners).  “The use of the simplified method is limited 
to a self-employed individual or an employee who operates only one 
automobile at a time for business purposes” [Rev Proc 66-10 §3.02, 1966-1 
CB 622.]  This bright line distinction started to become ambiguous between 
1989 and 1992. 

However, Rev Proc 92-104 -1992-2 CB 24, 12/28/1992 at section 1 states: 
“This revenue procedure updates Rev. Proc. 91-67, 1991-2 C.B. 887, by 
providing optional standard mileage rates for employees, self-employed 
individuals, or other taxpayers to use in computing the deductible costs 
paid or incurred on or after January 1, 1993, of operating a passenger 
automobile for business, charitable, medical, or moving expense purposes” 
[emphasis added]  Rev Proc 2010-51 removes all such references to 
employees and self-employed individuals, referring exclusively to 
“taxpayers.”  This would imply that since 1992, an entity (e.g.: an S 
Corporation) could use the standard mileage rate to deduct automobile 
usage provided all of the other requirements are met. 

When actual automobile expenses are claimed for medical, moving or 
charitable use of an automobile, only a deduction for fuel and oil is permitted 
(plus tolls and parking); expenses for maintenance, repairs, insurance, 
registration fees and depreciation are not allowable; and this is partially 
reflected in the lower standard mileage rate.  The standard mileage rate for 
charitable vehicle use is not subject to adjustment for inflation. 

Some taxpayers may not use the business standard mileage rate to 
determine or substantiate a deduction for vehicle usage; if: 

 any depreciation method other than [GAAP] straight line (including 
MACRS or ACRS or the straight line methods within these) was ever 
claimed on the vehicle; or, if any bonus depreciation or IRC §179 
expense was ever claimed on the vehicle 

 a USPS employee performing rural route deliveries and pickups who is 
receiving qualified reimbursement under IRC §162(o) 
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 a taxpayer with fleet operations that will have more than four vehicles 
in use simultaneously. 

EXAMPLE:  A taxpayer operates a landscaping business with four pickup 
trucks.  In 2017, one truck is traded in at the dealership for a new truck.   
Because all five trucks are not available for use simultaneously, the standard 
mileage rate may be used for all the trucks. 

 

NOTE:  In 2011, Rev Proc 2010-51 (2010-51 IRB 883; at Section 2.12(2)) 
specifically removed the limitation on using the standard mileage rate for 
vehicles used for hire, such as taxicabs. 

To use the standard mileage rate, it must be used in the first year that the 
vehicle is placed in service.  Normally, a taxpayer may switch from claiming 
the standard mileage rate in one year to claim actual expenses in a 
subsequent year.  When the taxpayer switches from the standard mileage 
rate to actual expenses, depreciation must be claimed using a straight line 
method. 

In order to use the standard mileage rate on a vehicle leased by the 
taxpayer, the standard mileage rate must be used for the entire life of the 
lease [Rev Proc 2010-51, 2010-51 IRB 883, §4.05(2)] and although the 
taxpayer may choose either method in the first year that the leased 
automobile is placed in service, that method must be used for the entire 
lease term plus any extensions. 

NOTE:  Because MACRS depreciation is mandatory unless the taxpayer 
elects out, and because a taxpayer electing out of MACRS for an automobile 
may then only select either the units of production method of depreciation or 
another method that is not expressed in terms of years [IRC §168(f)(1)]  
(neither of which are permitted methods to allow standard mileage), it is not 
legally possible for a taxpayer to elect the standard mileage rate after 
having used the actual expense method. 

 

Business Travel, Meals and Lodging 
Expenses and Reimbursements 

Beginning with tax years after 12/31/2017 the deduction for all business 
entertainment are eliminated for all businesses.   

NOTE: There is dispute amongst professionals whether this elimination 
applies to business meals that, for example represent a meeting between a 
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taxpayer and a client during which a legitimate business discussion has 
preceded, succeeded or been held during the meal and for which a 
reasonable expectation of additional business is associated with the meal. 

It is the position of this author that, because such meals were only allowable 
under prior law because they WERE entertainment, they are eliminated as a 
tax deduction.  Others sever these meals from entertainment and argue that 
the intent of Congress in eliminating entertainment was not to group meals 
into that elimination.  At this point we must await either technical corrections 
or Treasury Regulations clarifying the issue.  In the interim, tax 
professionals must reach their own conclusion. 

Regardless of the result, the actual tax cost may not be very great.  Through 
2017, 50% of the cost of these meals were not deductible, so only the other 
half is at issue.  Considering that the Combined Qualified Business Income 
deduction of 20% would have an increased base if this other 50% meal 
expense is disallowed, leaving only a net of 30% of the total cost not finding 
its way into taxable income.    

The elimination of entertainment (regardless of whether meals are or are not 
included) does NOT affect the cost of meals while travelling away from 
home overnight for business.   

The 50% reduction in the deduction for meals is expanded to include meals 
provided in kind, on the premises of the employer (e.g. an employee 
cafeteria, formerly at 100% deductible) until 2026, when they become 
totally non-deductible. 

Unreimbursed expenses of employees are not allowed as a deduction 
during tax years 2018 through 2025. 

Self-employed taxpayers who travel away from their tax home overnight for 
business purposes may deduct travel, meal and lodging expenses.  Meal 
expenses are subject to both strict substantiation requirements under IRC 
§274 (see especially Regs. §1.274-5T(c)) as well as a deduction limit of 50% 
of the amount actually spent, applied at the level of the entity that actually 
bears the economic cost (e.g. the employer for reimbursed expenses). [IRC 
§274(n)(1)].   

NOTE: All employees that incur expenses related to their jobs must secure 
reimbursement from their employer to have any tax advantage to these 
expenses.  Because it has the same result, an employee might negotiate a 
reduction in gross pay to offset the creation of an accountable 
reimbursement plan.  Non-accountable plans are deadly to the tax returns of 
employees. 
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The website https://www.gsa.gov/portal/content/104877 has federal per 
diem rates back to fiscal year 1997 (October 1, 1996 - September 30, 
1997).  Select a fiscal year and select a state and a page will appear with all 
of the high cost areas in that state during that fiscal year along with the 
appropriate per diem amounts.  This site now contains direct links to the US 
State Department per diem rates for foreign countries and the US 
Department of Defense per diem rates for US Territories & Possessions. 

For fiscal years October 2016 through September 2017 and October 2017 
through September 2018, the standard federal per diem rate was/is: 

 M & I E Lodging
Fiscal 2017  
(October 2016 - September 2017) $ 51 $ 91

Fiscal 2018  
(October 2017 - September 2018) $ 51 $ 93

Fiscal 2018  
(October 2018 - September 2019) $ 55 $ 94

 

(FY 2019) 
M&IE Breakdown 

M&IE 
Daily 
Total 

Continental 
Breakfast/ 
Breakfast* 

Lunch* Dinner* Incidental
Expenses

First & Last
Day of

Travel (75%)

$55 $13 $14 $23 $5 $41.25

$56 $13 $15 $23 $5 $42.00

$61 $14 $16 $26 $5 $45.75

$66 $16 $17 $28 $5 $49.50

$71 $17 $18 $31 $5 $53.25

$76 $18 $19 $34 $5 $57.00

*”The separate amounts for breakfast, lunch and dinner listed in the chart 
are provided should you need to deduct any of those meals from your trip 
voucher.  For example, if your trip includes meals that are already paid for 
by the government (such as through a registration fee for a conference), you 
will need to deduct those meals from your voucher.  Refer to Section 301-
11.18 of the Federal Travel Regulation for specific guidance on deducting 
these amounts from your per diem reimbursement claims for meals 
furnished to you by the government. Other organizations may have different 



MiSEA New Law  October 2018 

Lawrence Zimbler, MST, EA  Page 66 

rules that apply for their employees; please check with your organization for 
more assistance.” [GSA  website, applies to federal employees] 

NOTE: For most states, there are various high cost locations that allow a 
higher amount of per diem.  There are 332 specific high cost locations and 
within the continental U.S.  Lodging per diem for these high cost locations 
can be as high as $322/night (Martha’s Vineyard, MA, FY 2018) and vary 
anywhere between this and the standard amount above.  Traditionally high 
cost cities such as San Francisco, Los Angeles and Napa, CA; Boston, MA; 
Washington, DC; Chicago, IL and New York, NY have proportionately high 
nightly lodging per diem.  The dollar amounts allowed for any specific high 
cost location may change even when there is no change to the standard (low 
cost) per diem amounts 

 

Workers in the transportation industry are permitted special rates.  
Transportation workers are those workers who are subject to an external 
regulatory limit on the amount of hours they can work, mostly to ensure the 
safety of passengers, freight and other users of the public highways, 
shipping lanes and flight paths.  Included in the term transportation worker 
are the following: 

 Interstate truck and bus drivers subject to US Department of 
Transportation Hours of Service regulations for both working and 
driving time. 

 Airline pilots, flight crews and air traffic controllers subject to Federal 
Aviation Administration regulation of working and flying time. 

 Railroad engineers, conductors, brakemen and signalmen subject to 
the Federal Railroad Administration regulations for working times. 

 Merchant mariners and certain ferry boat crew subject to US Coast 
Guard regulations of working times. 

Transportation workers are further defined in Rev Proc 2011-47 (2011-42 
IRB 520 (09/30/2011)); section 4.04(2)   For FY 2018 (10/2017 – 9/2018), 
transportation workers may substitute a special daily M&IE rate of $63 for 
the federal per diem M&IE rate for travel within the continental United States 
(CONUS) and $68 for travel outside the continental United States 
(OCONUS). [IRS Notice 2017-54, 2017-42 IRB 321, 09/25/2017, §3]  

NOTE: Whatever method of determining travel, meals and lodging expense 
is used (actual expense, per-diem substantiation, transportation worker per-
diem, or high/low substantiation) that same method must be used for all 
trips during the tax year.  [Rev Proc 2011-47 (2011-42 IRB 520) §4.06] 
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For this reason, a transportation worker should review the allowable amount 
of M&IE under each allowable method and claim the highest yearly total 
amount.  The federal per diem method may prove to be a higher deduction if 
the taxpayer travelled to high cost locations much of the time. 

The High-Low Substantiation method further abbreviates the required 
substantiation chores, by providing a very short list of high cost locations 
and a single flat rate for all high cost locations and a separate flat rate for all 
low cost locations.  Using the High-Low Substantiation method, the rate for 
low cost locations is higher than the federal per diem method general rate; 
and the rate for high cost locations is lower than the highest high cost 
location rates.  Small employers who do not have staff dedicated to 
determining the proper per diem amount for each city that travelling 
employees visit, may find this method much less burdensome while still 
meeting the requirements to substantiate the tax deduction.  In addition, 
employers wishing to be a bit more generous to staff that travels mainly to 
low cost cities, will be able to reimburse a higher amount.  The following are 
the high and low cost amounts: 

 2017  2018 

 M & IE Lodging Total M & 
IE Lodging Total

Low Cost 
Locations (all) 57 132 189 57 134 191

High Cost 
Locations (all) 68 214 282 68 216 284

 

  

NOTE: when travelling for business, a taxpayer is not away from home for 
the full day on the day that they leave on the trip, and also on the day they 
return home from the trip.  In this situation, Rev Proc 2011-47 Section 6.04 
(and all similar preceding year Revenue Procedures) requires a proration of 
the per diem amount for the first and last days of each travel event.  The 
Revenue Procedures permit a 75% allowance in accordance with the method 
prescribed by the Federal Travel Regulations for meal and incidental 
expenses for partial days, see 41 C.F.R. 301-11.101, and allows that an 
employer may use any method of proration that has a business purpose and 
is applied consistently across all employees. 
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EXAMPLE: an employee on business travel leaves home on Monday and 
returns home on Wednesday would factor 2½ days per diem for that trip -- 
¾ day for Monday, 1 full day Tuesday and ¾ day for Wednesday. 

The term "incidental expenses" has the same meaning as in the Federal 
Travel Regulations, 41 C.F.R. 300-3.1. Future changes to the definition of 
incidental expenses in the Federal Travel Regulations would be announced in 
the annual per diem notice.  "On September 7, 2011, the General Services 
Administration published interim (temporary) regulations revising the 
definition of incidental expenses under the Federal Travel Regulations to 
include only fees and tips given to porters, baggage carriers, hotel staff, and 
staff on ships.  Transportation between places of lodging or business and 
places where meals are taken, and the mailing cost of filing travel vouchers 
and paying employer-sponsored charge card billings, are no longer included 
in incidental expenses.  Accordingly, taxpayers using per-diem rates may 
separately deduct or be reimbursed for transportation and mailing 
expenses."   Notice 2012-63 §2 (2012-42 IRB 496) emphasis added. 

NOTE:  Taxpayers travelling away from home where meals are provided 
without cost are not permitted to deduct the per diem amount for meals.  
This affects merchant mariners in particular who, while at sea have their 
meals and lodging furnished onboard ship.  [Marin I Johnson, 115 TC 210, 
2000].  These taxpayers may deduct a daily amount for incidental expenses 
only ($5/day from standard per-diem tables, effective through 09/30/2018) 

 

Other Business Issues 
Day Care Food 

It is not directly addressed in the law; it is not clear, and it is arguable both 
ways, whether the new provisions for meal deductions are intended to be 
applied to day care meals – the changes are generally applied to business 
entertainment, and employees expressly.  The Senate Amendment (which 
became the conference agreement states: “Taxpayers may still generally 
deduct 50 percent of the food and beverage expenses associated with 
operating their trade or business (e.g., meals consumed by employees on 
work travel)” [JCX explanation] – but Congress likely did not consider the 
effect in this area, so their intention is not clear. 

It is the opinion of this author that day-care food is unchanged as a fully 
deductible business expense.  Day care providers feed their children; and 
subject to the substantiation and limitations of IRC §274, the cost of the 
food provided is an allowable business expense, at least through tax year 
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2017.  Day care providers operating from their homes rarely purchase food 
exclusively for the business, and often purchase food for personal and family 
use during the same trip to the grocery store.  To substantiate these 
expenses, until 2003 the day care provider had to meet all of the statutory 
substantiation rules including receipts for each expense and 
contemporaneous documentation as to purpose. 

"[F]amily day care providers must keep records that substantiate deductions 
for food provided to eligible children in the family day care. Because family 
day care providers often purchase food that is used for their own families as 
well as in carrying on their family day care business, they may have 
difficulty substantiating the portion of the cost of food that is attributable to 
their family day care business. Additionally, it is burdensome for family day 
care providers to keep receipts for all food purchased during the taxable 
year for both the family day care and their own family's personal use. To 
minimize disputes concerning the records family day care providers must 
keep to substantiate their deductible food cost, and to reduce burden by 
eliminating the need to keep all receipts for food purchased during the 
taxable year, the Internal Revenue Service will permit family day care 
providers to use the standard meal and snack rates..."  [Rev Proc 2003-22, 
2003-10 IRB 577, §2.04] 

The head note to Rev Proc 2003-22 says the "IRS will permit day care 
providers to use optional standardized rates for determining deduction for 
food provided to eligible children in their care, rather than requiring proof of 
expenditures.  Care provider may use standard rates (also known as Tier I 
rates, as set by US Dept. of Agriculture) for maximum of one breakfast, one 
lunch, one dinner, and three snacks per child per day. Rates must be used 
consistently for single tax year, but provider may use actual costs to 
compute deduction in any other year." 

In calculating the allowable food amount the day care provider may not 
include their own children or any other children who regularly live in the 
home being used for day care purposes.  If the child care provider is 
reimbursed through any program for meals, the deduction is limited to the 
excess of the expenses allowed over the total reimbursed. 

“The standard meal rates apply to breakfast, lunch, and dinner. The 
standard meal and snack rates include beverages, but do not include non-
food supplies used for food preparation, service, or storage, such as 
containers, paper products or utensils. The standard meal and snack rates 
do not include other non-food items such as medication, administrative 
supplies, or toys.  A family day care provider who uses the standard meal 
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and snack rates may separately deduct the cost of these non-food items if 
the cost is deductible under §162”  [Rev Proc 2003-22, 2003-1 CB 577, 
02/24/2003] 

The United States Department of Agriculture adjusts the rates under the 
Child and Adult Care Food Program on July 1 of each year.  The allowable 
amounts are: 

For 2017: 

Meal Continental 
US Hawaii Alaska 

Breakfast 1.31 1.53 2.09 
Lunch 2.46 2.88 3.99 
Dinner 2.46 2.88 3.99 
Each of 3 snacks 0.73 0.86 1.19 
Total $8.42 $9.87 $13.64 

For 2018: (unchanged) 

Meal Continental 
US Hawaii Alaska 

Breakfast 1.31 1.53 2.09 
Lunch 2.46 2.88 3.99 
Dinner 2.46 2.88 3.99 
Each of 3 snacks 0.73 0.86 1.19 
Total $8.42 $9.87 $13.64 

 

NOTE: a day care provider that receives subsidy payments toward the 
children’s food must reduce the deduction by the subsidy received. 

Even though the use of these table amounts meets the substantiation 
requirement for the cost of the food provided, substantiation is still required 
to establish the eligible children and the specific meals provided to those 
eligible children.  "[F]amily day care providers who use the standard meal 
and snack rates provided in this revenue procedure must maintain records to 
substantiate their computation of the total amount deductible under this 
revenue procedure for each taxable year. The records should include the 
name of each eligible child, dates and hours of attendance in the family day 
care, and the type and quantity of meals and snacks served."  [Rev Proc 
2003-22, 2003-10 IRB 577, Section 2.04] 

The Revenue Procedure contains a sample log as an appendix.  That log 
works as a ledger for each child for each week.  The 2013 version of 
Publication 587, at page 33 also contains a sample log. 
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Self-Created Property is not a Capital Asset:  for this purpose, the 
definition of self-created property is expanded to include patents, inventions, 
models or designs and secret formulas or processes.  This exclusion applies 
to property in the hands of the creator and in any transferee whose basis is 
determined at least in part by the basis in the hands of the creator. 

General Depreciation Changes: An electing farm business must use ADS 
for any property with a recovery period of 10 years or more. 

Real Estate that is qualified property for IRC §179 purposes is expanded for 
non-residential property to include roofs, heating, ventilation, air 
conditioning, fire protection and alarm systems and security systems.  

New Farming equipment recovery period is lowered from 7 year class life to 
5 year class life for assets first used by the taxpayer (new assets). 

The requirement to use 150% declining balance recovery method for 3 
through 10 year property is repealed. 

Depreciable Real Estate:  Separate provisions for qualified leasehold 
improvement property, qualified restaurant property; and qualified retail 
improvement property are combined into one qualified improvement 
property group.  Property of this type placed in service after December 31, 
2017 has a GDS class life of 15 years, straight line depreciation (1/2 year 
convention) or an ADS life of 20 years. 

ADS recovery period for residential real estate is lowered to 30 years (from 
40 years). (see pages 76 – 78 above) 

Computers and Peripherals: are no longer listed property, and are 
removed from the IRC §274 strict substantiation requirements. 

Section 179 Expense Election 

For assets placed in service after 12/31/2017 the maximum expense 
election under IRC 179 is increased.  For tax years following 2018, all of the 
limitations (including SUV’s) are indexed for inflation.  Qualified real property 
will now include roof’s, HVAC, fire protection, alarm and security systems 
that constitute improvements to non-residential real estate. 

Many years ago, section 179 began in the Code as 10% additional first year 
depreciation.   Later the rule was amended to be an election to expense 
property up to $3,000.  The limit was expanded to $5,000, then $10,000 
then $25,000.  Prior to December 2015, that was the last permanent 
increase to IRC §179 expensing.  After that the limit was temporarily 
expanded first (in 2003) to $100,000 then to 250,000 and most recently to 
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$500,000.  PATH-2015 made the $500,000 amount permanent and tied it to 
inflation in future years.  New law has expanded this further. 

 2015 2016 2017 2018
Maximum IRC 
§179 expense 
limit* 

$ 500,000 $ 500,000 $ 510,000 $ 1,000,000

Special Real 
Property 
deduction (see 
note below) 

$ 250,000 $ 500,000 $ 510,000 $ 1,000,000

SUV maximum $25,000* 
Maximum §179 
phases out as 
property in 
service exceeds 

$2,000,000 $2,000,010 $2,030,000 $2,500,000

*inflation adjusted after 2018 

 

Section 179 Election for Qualified Real Property 

New law combines all of the prior QLIP, QRP and QRIP classes into a new 
combined category of improvement property for tax years beginning after 
December 31, 2017.  New definition of eligible property includes property 
used for furnishing lodging. 

Several forms of real property are classified as 15 year property, and eligible 
for IRC §179 expensing up to the full $500,000 ($1,000,000 after 2017).  In 
addition because the property is designated as 15 year property, bonus 
depreciation may also be allowable. 

 QLIP – Qualified Leasehold Improvement Property 
 QRP – Qualified Restaurant Property (not qualified for bonus 

depreciation) 
 QRIP – Qualified Retail Improvement Property 

 

NOTE: There is an issue with the 2018 law in that, by combining the prior 
QLIP, QRP and QRIP properties into one general category of “improvement 
property” Congress did not explicitly state that this category was recovered 
over 15 years as the prior categories had been.  Senate leaders have 
indicated that this was a drafting error and that their intent was to have the 
new category of improvement property recovered over 15 years, but the 
current statute does not provide for that.  It is difficult to predict whether 
Treasury will use its interpretive authority to provide regulations that provide 
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for this intent of Congress, or whether we will need to await future technical 
corrections. 

PATH-2015 made permanent the ability to elect or revoke an IRC §179 
election while the tax year is open; and makes permanent the classification 
of off-the-shelf software as eligible for the election. 

 

Bonus Depreciation 

For assets acquired and placed in service after 09/27/2017 and before 
01/01/2023 the phase-out of bonus depreciation is repealed and replaced 
with a new “100% expensing” that will apply to both new and used property.  
This 100% expensing will phase out after 12/31/2022 for property placed in 
service as follows:  

 Between 01/01/2023 and 12/31/2023 – 80% 
 Between 01/01/2024 and 12/31/2024 – 60% 
 Between 01/01/2025 and 12/31/2025 – 40% 
 Between 01/01/2026 and 12/31/2026 – 20% 

The expensing sunsets after 12/31/2026.  For tax years ending after 
09/27/2017, a taxpayer may elect to claim 50% bonus depreciation instead 
of this 100% expense.  Note that this expensing is not the same as the 
expense allowed under IRC §179. 

NOTE:  Assets acquired prior to 09/28/2017 are subject to the reduced 
bonus depreciation limits as in effect for 2017 regardless of when the 
property is placed in service. 

PATH-2015 extended 50% bonus depreciation through December 31, 2017.  
Beginning in 2018 through 2026, the new 100% expense election takes 
over, with the 100% phased-outs between 2023 through 2026.  The bonus 
depreciation amount is similarly allowed for AMT purposes and no AMT 
adjustment is required. 

For new assets placed in service in 2013, 2014, 2015, 2016, and 2017 
bonus depreciation of 50% applies.   

For all years, bonus depreciation is the default, and taxpayers must 
affirmatively elect out of bonus depreciation if they do not wish to claim it.  
The election out of bonus depreciation may be done by MACRS class, or for 
all assets in service. Within any specific MACRS class, the election out may 
not be on an asset by asset basis.  A taxpayer may elect a 50% bonus 
depreciation of assets eligible for the 100% bonus depreciation. 
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Bonus depreciation may be used in conjunction with §179 on the same asset 
as long as the asset qualifies.  Unlike IRC §179, bonus depreciation has no 
dollar limit, has no special recapture rules (beyond IRC §1245 and §1250 et 
seq.), neither is it subject to a business income limitation.   

Effective for assets acquired and placed in service after 09/27/2017, bonus 
depreciation will apply regardless of whether the taxpayer is the first user of 
the property (i.e.: both new and used property qualify) Bonus depreciation 
permits an additional $8,000 to be added to first year depreciation for a 
luxury automobile. 

Author’s Observation:  Since both IRC §179 and bonus depreciation provide 
for a deduction of 100% of the cost of a new or used asset, what is the 
difference, why have two methods.  Consider the differences in the chart 
below.  Both remain important for tax purposes. 

Feature IRC §179 Bonus Depreciation 

What assets? 

Applies on an asset by 
asset basis.  This allows 
more “fine tuning” than 

bonus. 

Must cover at least one 
or more entire MACRS 
class properties placed 

in service 

How much? 

Again, on an asset by 
asset basis, all or any 

part of an asset may be 
expensed. 

This fine-tuning can 
make the 179 election 
valuable when looking 

to adjust AGI or 
Household Income for 

EITC and APTI 
purposes 

Because all assets of a 
given class must use 
this, only an elected 

percentage can be used 
on all assets in that 

class. 

Recapture 

When business use falls 
below 50% or 

disposition before 5 
years, expense is 

recaptured down to 
computed allowable 

depreciation. 

Same as any other 
depreciation claimed 
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Limits 

Up to $1,0000,000 of 
property with a phase-
out. 

Limited to income 

No asset limits. 

No income limits. 

 

Automobile Depreciation Limits 

For passenger automobiles placed in service after tax year 2017, listed 
property depreciation limits are expanded then indexed to inflation after 
2018. 

Passenger automobiles are defined in IRC §280F.  “Luxury” automobiles are 
an idiom not specifically defined in the code.  Reverse engineering the IRS 
limitation tables provided a tipping point cost of $15,800 prior to 2018.  
Automobiles costing greater than that amount have their depreciation 
limited by the tables and hence are “luxury” automobiles.  The 2018 
expanded limitations effectively redefine an auto with limited depreciation as 
one costing more than $50,000, with depreciation limited as follows: 

2017 ONLY 
(Rev Proc 
2017-29,) 

TABLE 1
Passenger 
Auto with 
additional 
first year 

depreciation

TABLE 2
Trucks and 
Vans with 
additional 
first year 

depreciation

TABLE 3 
Passenger 

Auto without 
additional 
first year 

depreciation 

TABLE 4
Trucks and 

Vans without 
additional 
first year 

depreciation
First Year  11,160 11,560 3,160 3,560
Second Year 5,100 5,700 5,100 5,700
Third Year 3,050 3,350 3,050 3,350
Fourth & 
Subsequent 
years 

1,875 2,075 1,875 2,075
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2018 ONLY 

TABLE 1
Passenger 
Auto with 
additional 
first year 

depreciation

TABLE 2
Trucks and 
Vans with 
additional 
first year 

depreciation

TABLE 3 
Passenger 

Auto without 
additional first 

year 
depreciation 

TABLE 4
Trucks and 

Vans without 
additional first 

year 
depreciation

First Year  18,000 10,000 
Second Year 16,000 16,000 
Third Year 9,600 9,600 
Fourth & 
Subsequent 
years 

5,760 5,760 

Tables 2 and 4 amounts for 2018 had not been published by the time this 
book went to press. 

To be subject to the listed property limits, a passenger automobile must 
have an unloaded gross weight (i.e. “curb weight) of 6,000 pounds or less; 
whereas a truck or van must have a gross weight (i.e. “Gross Vehicle Weight 
Rating” (GVWR)) of 6,000 pounds or less. [IRC §280F(d)(5)(A)]  Curb 
weight is the vehicle weight with all of the standard equipment and 
amenities, but without any passengers, cargo or any other separately loaded 
items in it.  GVWR is the weight of the vehicle (curb weight) plus the weight 
of all passengers and cargo. 

Curb weight and GVWR may be found in one or more of the following places:  
a manufacturer’s sticker in the driver’s side door; the owner’s manual; or 
online.  Especially for trucks and vans, if you look online or in the owner’s 
manual, you may need to know the combination engine/drive-train installed 
in the particular vehicle; as this can materially affect the vehicles GVWR.   

NOTE: This subtle difference between unloaded and loaded gross weight 
makes it easier for a small truck or van to escape the 6,000 pound weight 
limit, avoiding the luxury car limitations.   

For example, a 2017 Ford F-150 (full size ½ ton pickup) has, depending on 
the model and drive train, a curb weight of between 4,041lbs and 4,305lbs 
however it has a GVWR between 6,010lbs and 7,850lbs. 

The manufacturer’s classification of the vehicle as a car, truck or van 
combined with the vehicle’s “weight rating are the controlling factors, not 
the type of chassis.” determine which set of limitations apply.  [CCA 
201138046, emphasis added] 
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IRC §280F(d)(5)(B) exempts specific vehicles from the definition of 
“passenger automobile” effectively exempting such vehicles from the luxury 
automobile depreciation limits, as follows [Regs §1.280F-6(c)(3)]: 

 An ambulance, hearse or combination ambulance-hearse used directly 
in a trade or business 

 A vehicle used directly in the trade or business of transporting persons 
or property for compensation or hire 

 A car, truck or van that is a qualified non-personal use vehicle as 
defined in Regs §1.274-5(k)(2). 

Regs §1.274-5(k)(2) through §1.274-5(k)(7) also define vehicles that are 
exempt from the special IRC §274 substantiation requirements for business 
use. 

NOTE: Through September 27, 2017, property acquired (regardless of when 
first placed in service) must be "new in service" to be eligible for bonus 
depreciation, so a pre-owned car purchased on or before 09/27/2017 will not 
qualify for $8,000 additional first year depreciation in 2017 but would qualify 
in 2018 through 2022. 

 

With bonus depreciation being applied to used property “To prevent abuses, 
the additional first-year depreciation deduction applies only to property 
purchased in an arm’s-length transaction.  It does not apply to property 
received as a gift or from a decedent.  In the case of trade-ins, like-kind 
exchanges, or involuntary conversions, it applies only to any money paid in 
addition to the traded-in property or in excess of the adjusted basis of the 
replaced property.  It does not apply to property acquired in a nontaxable 
exchange such as a reorganization, to property acquired from a member of 
the taxpayer’s family, including a spouse, ancestors, and lineal descendants, 
or from another related entity as defined in section 267, nor to property 
acquired from a person who controls, is controlled by, or is under common 
control with, the taxpayer.  Thus it does not apply, for example, if one 
member of an affiliated group of corporations purchases property from 
another member, or if an individual who controls a corporation purchases 
property from that corporation.” [JCX Explanation, footnotes omitted] 

Leased Automobile Listed Property Limitation 

“If a taxpayer leases a passenger automobile after December 31, 1986, the 
taxpayer must include in gross income an inclusion amount determined 
under this paragraph (a), for each taxable year during which the taxpayer 
leases the automobile.”  [Regs. §1.280F-7(a)] 
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NOTE: IRS instructions to the various forms where the vehicle lease 
expenses will be deducted direct a taxpayer to reduce the lease payment 
expense by the inclusion amount.  Witness the instructions to Schedule C 
line 20a: “if you leased a vehicle for a term of 30 days or more, you may 
have to reduce your deduction by an amount called the inclusion amount. 
See Leasing a Car in chapter 4 of Pub. 463 to figure this amount.” 
 

Author's observation:  By operation, IRS appears define “gross income” as 
the amount shown on Form 1040, line 22.  That contradicts other definitions 
of gross income, such as that used for the determination of a “qualified 
relative” for dependency purposes.  Each business schedule will define 
“gross income” as gross receipts less cost of goods sold.  It is this author’s 
opinion that to reduce the deductible amount would contradict Regs 
§1.280F-7(a) because reducing the deductible lease expense by the 
inclusion amount increases net (or taxable) income and not “gross income” 
as specified in the regulations.  Only in extremely rare and generally unlikely 
situations would any difference to final tax amounts actually result from this 
difference.  I am picking nits. 

For 2017, the lease inclusion tables begin for automobiles with FMV of 
$19,000 trucks and vans with a FMV of $19,500 or more.  Two tables (table 
5 and table 6) are included in Rev Proc 2017-29 §4.02 for this purpose, 
table 5 is for automobiles and table 6 is for trucks and vans.  Typically, these 
tables are also included with each year’s version of Publication 463; although 
the current tax year’s version of Publication 463 is not usually available until 
after the end of the year.  The table in effect in the first year that the vehicle 
is placed in service is used for the entire life of the lease. 

The inclusion amount is intended to act in a similar manner to the limitation 
on depreciation applied to automobiles that are purchased so that leasing a 
vehicle will not avoid the limitation -- however, the residual value built into a 
lease and the lease payments generally ignore depreciation of the vehicle 
except for the period of the lease; and this limited depreciation is also built 
into these tables. 

NOTE: With the changes in allowable depreciation for listed property 
passenger automobiles, we can expect significant changes to these tables for 
2018 and beyond. 

 

Employer Plan Limits 
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Notice 2017-64 (2017-45 IRB 486, 10/19/2017) announced the 2018 annual 
limits for employer sponsored qualified plans, as follows: 

 2015 2016 2017 2018
Defined Contribution Plan 
contribution limit  
-- IRC §415(c)(1)(A) 

53,000 53,000 54,000 55,000

Defined Benefit Plan  
maximum compensation 
benefit       
 -- IRC §415(b)(1)(A) 

210,000 210,000 215,000 220,000

Maximum Deferral Limits to 
401(k), 403(b), SARSEP 
plans    IRC §402(g) 
Government Deferred 
Compensation   -- IRC 
§457 

18,000 18,000 18,000 18,500

Maximum Deferral Limit to 
SIMPLE IRA's      -- IRC 
§408(p)(2)(E) 

12,500 12,500 12,500 12,500

Catch-up contributions  to 
401(k), 403(b), SARSEP 
plans     
-- IRC §414(v)(2)(B)(i) 

6,000 6,000 6,000 6,000

Catch-up contributions  to 
SIMPLE plans 
-- IRC §414(v)(2)(B)(ii) 

2,500 3,000 3,000 3,000

SEP exclusion       
-- IRC §408(k)(2)(C) 550 600 600 600

Maximum Compensation 
that may be considered   -- 
IRC §401(a)(17) 

260,000 265,000 270,000 275,000

Key Employee 
Compensation     
-- IRC §416(i)(1)(A)(i) 

170,000 170,000 175,000 175,000

Highly Compensated 
Employee 
-- IRC §414(q)(1)(B) 

115,000 120,000 120,000 120,000

Qualified Longevity Annuity 
Contract (maximum 
contribution) 

125,000 125,000 130,000
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Fines and Penalties: in addition to current law rules denying a tax 
deduction for fines and penalties paid to a government, the new law “denies 
deductibility for any otherwise deductible amount paid or incurred (whether 
by suit, agreement, or otherwise) to or at the direction of a government or 
specified nongovernmental entity in relation to the violation of any law or 
the investigation or inquiry by such government or entity into the potential 
violation of any law.  An exception applies to payments that the taxpayer 
establishes are either restitution (including remediation of property) or 
amounts required to come into compliance with any law that was violated or 
involved in the investigation or inquiry, that are identified in the court order 
or settlement agreement as restitution, remediation, or required to come 
into compliance.” 

In addition, “no deduction is allowed for any settlement, payout, or attorney 
fees related to sexual harassment or sexual abuse if such payments are 
subject to a nondisclosure agreement.”   [JCX explanation] 

Sales Tax – South Dakota v Wayfair, et al, (585, US ___, 
06/21/2018)  

Not a tax law change, but an interpretive change that overturned more than 
50 years of precedent.  On   the US Supreme Court held in favor of the State 
of South Dakota in its bid to force out of state vendors to collect sales tax for 
sales within the state.  The legal concept is called “economic nexus.” 

Following this decision many states are rushing to enact similar legislation.  
One of the compelling factors that led to the decision was the fact that the 
South Dakota statute placed thresholds on business activity before economic 
nexus rules applied.  The Court did not rule specifically on the amounts of 
these thresholds so expect additional litigation as states vary in the 
threshold limits they apply.  Likewise, preparers need to become savvy with 
the registration processes, and taxed sales as well as the effective date and 
lookback period for the implementation of the tax and threshold amounts in 
the various states where their clients do business.  In addition, a preparer 
that has no presence in a state that imposes a sales tax on services (such as 
income tax preparation) may find that if they exceed that state’s threshold, 
they may be required to collect and pay over sales taxes on that service 
revenue. 

 

 

CORPORATIONS ONLY 
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In addition to the general business changes above, corporations will see the 
following changes. 

Alternative Minimum Tax:  The Corporation AMT is repealed effective 
2018. 

Corporate Tax Rate:  becomes a flat 21% for tax years beginning on and 
after January 1, 2018.  Public utilities have special rules.  Note that this flat 
tax is both a tax increase for smaller corporations that previously paid 15% 
on the first 50,000 of taxable income.    

Also, as a flat tax rate, the penalty attached to a personal service 
corporation that eliminated the graduated rates is gone, opening 
opportunities for service corporations. 

Fiscal year corporations will apply a blended rate for their tax year ending in 
calendar 2018. 

Dividends Received Deduction: is reduced to account for the reduction in 
corporate tax rates.  The 80% reduction is reduced to 65%; and the 70% 
deduction is reduced to 50% 

DPAD Repealed: for corporation tax years beginning after December 31, 
2018. 

 

 

ESTATE AND GIFT TAXES 
Gift Taxes 

For tax years 2018 and beyond there is a substantial increase in the unified 
credit available against estate and gift taxes. 

The annual exclusion for gift tax on gifts made in 2012 was $13,000; in 
2013 the annual exclusion rose to $14,000 and remains at $14,000 for 
2014, 2015, 2016, and 2017, it rises to $15,000 for 2018.  The gift tax 
annual exclusion applies only to gifts of a present interest in property.  Gifts 
of a future interest in property (e.g.: certain gifts in trust and remainder 
interests) are not eligible for any annual exclusion. 

The lifetime exclusion for gift tax purposes was re-unified with the lifetime 
exclusion for estate tax (unified credit) at $5,000,000 beginning in 2011; 
$5,120,000 in 2012; $5,250,000 in 2013; $5,340,000 in 2014; $5,430,000 
in 2015; $5,450,000 in 2016 and $5,490,000 in 2017. [IRC §2505(a)(1)]   
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For decedents dying between January 1, 2018 and December 31, 2025, the 
basic exclusion amount (from 2010) is doubled to $10,000,000 with inflation 
adjustments to be made since 2011.  These inflation adjustments should 
raise the unified credit and should shield individual estates to an amount 
estimated to be $11,200,000 ($22,400,000 for married taxpayers, 
considering portability or credit shelter trusts). 

Gifts to a spouse are generally unlimited without tax.  However, IRC 
§2523(i) disallows the marital deduction when the spouse is not a citizen of 
the United States.  Gifts to non-citizen spouses are subject to an annual 
exclusion of $136,000 in 2011 and $139,000 in 2012 $143,000 in 2013, 
$145,000 in 2014; $147,000 in 2015; $148,000 in 2016, $149,000 in 2017 
and $152,000 in 2018; after which a gift tax applies although the unified 
credit may be used to pay the tax. 

NOTE: The legislative history of the Technical and Miscellaneous Revenue 
Act of 1988 (PL 100-647, 11/10/1988) indicates that taking title to property 
as joint tenants with right of survivorship or as entireties tenants with a non-
citizen spouse does not create a gift taxable under this provision. 

 

Estate Tax 

IRC §2010(c)(3) sets the estate tax exclusion amount (from which the 
unified credit is determined) at $5,000,000 for decedents dying before 
January 1, 2012, with adjustment for inflation in years after 2011.  For 
decedents dying in 2012, the inflation adjusted exclusion amount is 
$5,120,000; $5,250,000 for 2013; $5,340,000 for 2014; $5,430,000 for 
2015; $5,450,000 in 2016, $5,490,000 in 2017. 

For decedents dying between January 1, 2018 and December 31, 2025, the 
basic exclusion amount (from 2011) is doubled to $10,000,000 with inflation 
adjustments to be made since 2011.  The unified credit should shield 
individual estates to an amount estimated to be $11,200,000 per individual 
($22,400,000 for married taxpayers, considering portability or credit shelter 
trusts). 

These exclusions also apply to the Generation Skipping Transfer Tax. 

NOTE: similar to gift tax limits, a surviving spouse that is not a citizen of the 
United States is not eligible for any marital deduction.  [IRC §2056(d)(1)(A)]  
A marital deduction is permitted for property passing to a qualified domestic 
trust of which the noncitizen surviving spouse is a beneficiary, with specific 
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estate tax consequences for distribution of corpus. [IRC §2056(d)(2)(A)] 
(beyond the scope of this course)  

The maximum amount of decrease in property value using a special use 
valuation election may not exceed $1,110,000 in 2016; $1,120,000 in 2017 
and 1,140,000 in 2018. 

On January, 1, 2010, the Estate Tax expired.  There was no Estate Tax 
during most of 2010 until December 17, 2010, at which time Congress 
passed the Tax Relief Act of 2010 which contained a reinstatement of the 
federal estate tax, retroactive to decedents dying on or after January 1, 
2010.  The Estate Tax attaches to assets at the moment of death, with a tax 
return being required within 9 months of the date of death.  Making this tax 
retroactive to cover decedents dying during a period in which there was no 
tax could raise constitutional issues under the rule of ex post facto.  For 
decedents dying at any time during 2010, the new Estate Tax was optional.  
For a decedent dying during 2010, the taxpayer’s representative could elect 
to be covered under EGTRRA law as in effect during most of 2010, or by 
default under the new, retroactive Estate Tax law if no election is made. 

Along with the repeal of the Estate Tax on January 1, 2010, basis of 
property acquired from a decedent dying during 2010 is determined under 
IRC §1022 instead of IRC §1014 as had been the case.  The reinstated 
Estate Tax repeals IRC §1022 as if it had never been enacted for those 2010 
estates covered under the new law and for all decedents dying after 
December 31, 2010. 

Because the law was reinstated retroactively to January 1, 2010, for 
decedents dying during 2010, an election must be made to have the EGTRRA 
rules (no Estate Tax and carryover basis rules from IRC §1022) apply.  Once 
made, this election is irrevocable.  The election is made using Form 8939.  
The form needed to be filed by January 17, 2012.  “Prior filings purporting to 
make the Section 1022 Election must be replaced with a timely filed Form 
8939." [Notice 2011-66] 

Estates of decedents dying during 2010 that do not make the election to 
apply the EGTRRA laws, must file an estate tax return on Form 706.  
Normally due 9 months after the date of death, estates that file a request for 
extension on Form 4768 will have until March 19, 2012 to file Form 706.  
The due date of the estate tax return for decedents dying after December 
16, 2010 and before January 1, 2011 is 15 months following the date of 
death. 



MiSEA New Law  October 2018 

Lawrence Zimbler, MST, EA  Page 84 

In addition to the individual exclusion amount, IRC §2010(c)(2)(B) increases 
the annual exclusion amount by any “deceased spousal unused exclusion 
amount.”  Essentially the new law included a provision where two spouses 
can claim up to the full amount of both spouse’s lifetime exclusion amounts 
($10,000,000, $10,240,000 in 2012; 10,500,000 in 2013; $10,680,000 in 
2014; $10,860,000 in 2015; $10,900,000 in 2016, $10,980,000 in 2017 and 
11,200,000 in 2018) without the previously necessary estate planning step 
of a credit shelter trust (see the Author’s Observation below). 

There are restrictions to the deceased spousal unused exclusion amount.   

 If a surviving spouse has more than one deceased spouse, only the 
most recent deceased spouse will be considered.  [IRC 
§2010(c)(4)(B)(i)] 

 The executor for the deceased spouse must file an estate tax return, 
and on that return, compute the unused exclusion amount and also 
specifically make an irrevocable election that this amount may be 
taken into account by the surviving spouse.  [IRC §2010(c)(5)(A)] 

 The IRS may examine the decedent’s estate tax return at any time 
(even after the statute of limitations to make a deficiency assessment 
has expired); and as the result of such examination, adjust the 
deceased spousal unused exclusion amount.  [IRC §2010(c)(5)(B)] 

The American Taxpayer Relief Act of 2012 made most of the December 2010 
changes (including portability of the exemption between spouses) 
permanent with the exception of raising the maximum tax rate from 35% to 
40%. 

The lifetime exclusion for gift tax purposes was re-unified with the lifetime 
exclusion for estate tax at $5,000,000 beginning in 2011; and indexed to 
inflation so that the unified credit amounts listed above apply to gift taxes as 
well. [IRC §2505(a)(1)] 

The IRS may grant an extension for good cause even if no original extension 
was requested for the estate tax return.  However, unless the executor was 
out of the country, such discretionary extension cannot exceed six months 
beyond the original due date.  Form 4768 is used for this purpose and must 
contain a detailed explanation indicating reasonable cause. 

NOTE: Regs §20.2010-2T(a)(7)(ii) provides that under certain 
circumstances, an estate tax return can be considered complete without 
listing the value of assets.  In the situations where this applies “an executor 
is not required to report a value for such property on the estate tax return 
(except to the extent provided in this paragraph (a)(7)(ii)(A)) and will be 
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required to report only the description, ownership, and/or beneficiary of such 
property, along with all other information necessary to establish the right of 
the estate to the deduction…” 
 

AUTHOR’S OBSERVATION:   

Analysis by the Joint Committee on Taxation estimates only about 5,400 
estates would be subject to the estate tax using 2015 tax law.  Doubling the 
exemption would not divide this number in half but clearly very few 
identifiable taxpayers are, and fewer still will be, subject to the estate tax, 
making succession planning for the average taxpayer more about familial 
and economic realities of the decedents lives and legacy.  [HISTORY, PRESENT 
LAW, AND ANALYSIS OF THE FEDERAL WEALTH TRANSFER TAX SYSTEM Scheduled 
for a Public Hearing Before the SUBCOMMITTEE ON SELECT REVENUE MEASURES 
OF THE HOUSE COMMITTEE ON WAYS AND MEANS on March 18, 2015] 

The increase in the estate tax exemption (unified credit), to $1,000,000 in 
2002 through $3,500,000 in 2009, then $5,000,000+ in 2010 through 2017 
and $10,000,000+ from 2018 -- 2025 creates a problem for taxpayers who 
had estate planning documents drafted in earlier years and have not had 
these documents reviewed since 2009 at best. 

Married taxpayers often have revocable living trusts.  These trusts are 
disregarded while the grantors remain alive.  Prior to portability of 
exclusions, enacted in late 2010, in order to use the unlimited marital 
deduction but also protect the unified credit of the first spouse to die, these 
trusts often contained provisions splitting themselves into two trusts 
(referred to as “credit shelter trusts” or “A-B trusts”) upon the first spouse’s 
death.  One of these two trusts (often named the “family trust”) would be 
irrevocable and will (at least technically) restrict access of the surviving 
spouse to the funds within that family trust.  The surviving spouse gets 
unlimited access to the funds in the second trust (usually named the “marital 
trust”).   

The problem is that the family trust is typically funded first; often with the 
maximum amount of exclusion allowed to the estate of the first spouse to 
die.  Exemption levels are now $5,490,000 and scheduled to rise above 
$11,000,000 -- a surviving spouse in a married couple whose total holdings 
do not reach nearly this amount of value can unexpectedly see all of their 
holdings moved beyond the direct unlimited control of the surviving 
spouse upon the first spousal death.  This is a result they do not anticipate 
or desire.   
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These clients need to meet with a qualified trust attorney to have their entire 
estate plans reviewed to consider current law. 

Consistent Reporting of Inherited Property 

“Certain property received by a beneficiary may be subject to a consistency 
requirement, meaning that the beneficiary can’t use a value higher than the 
value reported on Schedule A as the beneficiary’s initial basis in the 
property.” 

 “The Surface Transportation and Veterans Health Care Choice Improvement 
Act of 2015 requires executors of an estate and other persons who are 
required to file Form 706, United States Estate (and Generation-Skipping 
Transfer) Tax Return or Form 706-NA, United States Estate (and Generation-
Skipping Transfer) Tax Return Estate of nonresident not a citizen of the 
United States, to report the final estate tax value of property distributed or 
to be distributed from the estate, if the estate tax return is filed after July 
2015. Form 8971, along with a copy of every Schedule A, is used to report 
values to the IRS. One Schedule A is provided to each beneficiary receiving 
property from an estate. Provide each beneficiary only with a copy of that 
beneficiary’s own Schedule A.” 

 “Form 8971 (including all attached Schedule(s) A) must be filed with the 
IRS and only the Schedule A is to be provided to the beneficiary listed on 
that Schedule A, no later than the earlier of:  

 The date that is 30 days after the date on which Form 706 or Form 
706-NA is required to be filed (including extensions) with the IRS; or  

 The date that is 30 days after the date Form 706 or Form 706-NA is 
filed with the IRS.”  

“Caution: Do not provide a copy of the Form 8971 with or without attached 
Schedule(s) A to any beneficiary.” 

“If the first Form 706 or Form 706-NA is filed both after the form’s due date 
(including extensions) and after July 2015, the Form 8971 and Schedule(s) A 
are due 30 days after the filing date.”  

“Form 8971 is a separate filing requirement from the estate’s Form 706 or 
706-NA, and shouldn't be attached to the respective estate tax return. Form 
8971 and attached Schedule(s) A must be filed with the IRS, separate from 
any and all other tax returns filed by the estate.”   [All quotes from 
Instructions to Form 8971] 

The reporting requirement “applies is all property reported or required to be 
reported on a return under section 6018. This includes, for example, any 



MiSEA New Law  October 2018 

Lawrence Zimbler, MST, EA  Page 87 

other property whose basis is determined in whole or in part by reference to 
that property (for example as the result of a like-kind exchange or 
involuntary conversion). Of the property of a deceased nonresident non-
citizen, this includes only the property that is subject to U.S. estate tax; 
similarly, this includes only the decedent's one-half of community property. 
Nevertheless, the following property is excepted from the reporting 
requirements— 

(i) Cash (other than a coin collection or other coins or bills with numismatic 
value); 

(ii) Income in respect of a decedent (as defined in section 691); 

(iii) Tangible personal property for which an appraisal is not required under 
§20.2031-6(b); and 

(iv) Property sold, exchanged, or otherwise disposed of (and therefore not 
distributed to a beneficiary) by the estate in a transaction in which capital 
gain or loss is recognized.” 
[Prop Reg §1.6035-1(b)(1)], 

EXEMPT ORGANIZATION CHANGES: 
Compensation: 

Excise Tax on Executive Compensation:  Effective for tax years beginning 
after December 31, 2017, an excise tax is imposed on a tax exempt 
organization at the corporate tax rate of 21% on the sum of: 

1. Compensation paid to a “covered employee” that exceeds $1,000,000; 
and, 

2. Any “excess parachute payment” (defined) to a “covered employee.” 

A covered employee is an employee (including any former employee) of an 
applicable tax-exempt organization if the employee is one of the five highest 
compensated employees of the organization for the taxable year or was a 
covered employee of the organization (or a predecessor) for any preceding 
taxable year beginning after December 31, 2016 

NOTE:  This rule equalizes the tax treatment of executive compensation 
between taxable and tax-exempt employers. 

Separate Treatment of Unrelated Business Activity Income:  For tax 
years beginning after December 31, 2017, an exempt organization 
conducting more than one unrelated business activity must compute the net 
income of each unrelated business separately (but not less than zero), then 
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for purposes of the Unrelated Business Income Tax, the activities are 
aggregated and then subjected to the $1,000 specific deduction. 

This provision prevents an organization from using the losses generated by 
one unrelated business activity from offsetting income from another 
unrelated business activity. 

Excise Tax on Net Investment Income of Private Colleges and 
Universities:  An excise tax is imposed at a rate of 1.4% on the net 
investment income of an “applicable educational institution.” 

An applicable educational institution is an institution:  

(1) that has at least 500 students during the preceding taxable year, 
and more than 50% of tuition paying students are in the United 
States;  

(2) that is an eligible education institution as described in section 25A 
of the Code;  

(3) that is not described in the first section of section 511(a)(2)(B) of 
the Code (generally describing State colleges and universities); and  

(4) the aggregate fair market value of the assets of which at the end 
of the preceding taxable year (other than those assets that are used 
directly in carrying out the institution’s exempt purpose) is at least 
$500,000 per student. For these purposes, the number of students of 
an institution is based on the daily average number of full-time 
students attending the institution, with part-time students being taken 
into account on a full-time student equivalent basis.  Assets of a 
related organization are included in this measure unless the assets are 
held for purposes unrelated to the educational institution. 

NOTE: private colleges and universities are classified as public charities 
under the law, however this provision treats specified endowment funds as if 
the school were a private foundation. 

 

 

ADMINISTRATIVE & PENALTY PROVISIONS 

Expanded Due Diligence 

A September 29, 2014 report of TIGTA titled "Existing Compliance Processes 
will not Reduce the Billions of Dollars in Improper Earned Income Credit and 
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Additional Child Tax Credit Payments" (ACTC) was released in early 
December 2014. 

The report found that "[p]rocesses have been developed to identify improper 
EITC payments and their root causes.  However, the IRS has not developed 
processes to quantify or identify the root causes of improper ACTC 
payments." 

The PATH Act of 2015 codified this expanded due diligence requirement to 
include not only the EITC (subject to expanded due diligence since 2012) but 
now also the Child Tax Credit, the Additional Child Tax Credit and the 
American Opportunity Tax Credit. 

For 2017. A newly designed Form 8867 presents new due diligence 
questions directed exclusively to the actions of the tax return preparer, 
rather than the activities of the taxpayer with regard to the three credits to 
which it applied. 

For 2018, these expanded due diligence requirements are extended to the 
“Head of Household” filing status.  A draft Form 8867 is not yet available. 

NOTE:  The 2017 instructions to Form 8867 explain the single column 
yes/no answers as follows: 

“Multiple Forms 8867 for one return.  Form 8867 must be completed by a 
paid tax return preparer responsible for a taxpayer’s claim of the EIC, the 
CTC/ACTC, and/or the AOTC; therefore, there may be multiple Forms 8867 
for one return or amended return.  If there are multiple Forms 8867 for a 
paper return, attach all Forms 8867 to the return to be submitted to the IRS.  
If there are multiple Forms 8867 for an e-filed return, e-file will now accept 
transmission of up to four Forms 8867.  All Forms 8867 must be retained as 
provided in Document Retention. 

Example. Paid tax return preparer A determined taxpayer T's eligibility for, 
and the amount of, the EIC claimed on T's return. Paid preparer B 
determined T's eligibility for, and the amount of, the AOTC claimed on T's 
return and also signs the return as the signing tax return preparer. Two 
Forms 8867 must be completed, one prepared by A for the EIC, and one 
prepared by B for the AOTC. The Form 8867 completed by B as the signing 
preparer should be filed with T's return.” 

It would appear that the change is directed to the possibility of multiple 
preparers taking individual responsibility for the portion of the return they 
prepare rather than an anticipation of different answers to any give question 
from the same preparer for the different credits. 
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NOTE:  Enhanced due diligence, like that required for EITC (including the 
$500+ penalty) is required for both the Child Tax Credit/Additional Child Tax 
Credit and the American Opportunity Tax Credit for tax returns filed in 2017 
and beyond; and for Head of Household filing status on returns filed in 2019 
and beyond.  The penalty is inflation adjusted to $520 per credit (maximum 
$1,560 per tax return, adjusted annually for inflation) for 2017 returns. 

 

Wrongful Levy:  The time period for the return of monetary proceeds of 
property seized and sold to the rightful owner following a wrongful levy by 
IRS is extended to 2 years, as is the time for filing a civil action.  Applies to 
levies made following enactment as well as levies before enactment where 
the prior 9 month period had not expired. 

Egyptian Sinai Peninsula Designated a Combat Zone: applies to wages 
paid for service in that area from June 9, 2015 through December 31, 2025.  
Amended returns may be needed. 

Tax Return Related Penalties 

For tax returns required to be filed after December 31, 2014, section 208 of 
Division B of the Tax Increase Prevention Act of 2014 (PL 113-295), various 
penalties were increased and tied to inflation; the following are now in 
effect: 

Penalty IRC 
Section 

Inflation 
adjustment 2016* 2017* 2018* 

Failure to 
File 6651 

Annual 
Cost of 
Living 
adjustment 
(COLA) 
rounded 
down to 
nearest $5 

Within 60 
days, 
minimum 
penalty of 
$205 or 
100% of 
tax due  
[PL 114-125; 
02/24/2016] 

Within 60 
days, 
minimum 
penalty of 
$210 or 
100% of 
tax due  

Within 60 
days, 
minimum 
penalty of 
$215 or 
100% of 
tax due 
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Penalty IRC 
Section 

Inflation 
adjustment 2016* 2017* 2018* 

Failure to 
File Form 
990 Series – 
Gross 
Receipts < 
$1,015,500 

6652(c)
(1)(A) 

Annual 
Cost of 
Living 
adjustment 
(COLA) 
rounded 
down to 
nearest $5 

Gross 
receipts test 
raised to 
$1,020,000 

$20/day 
Gross 
receipts test 
raised to 
$1,028,500 

$20/day 
Gross 
receipts test 
raised to 
$1,048,500 

Failure to 
File Form 
990 Series– 
Gross 
Receipts  
$1,015,500 

6652(c)
(1)(A) 

Annual 
Cost of 
Living 
adjustment 
(COLA) 
rounded 
down to 
nearest $5 

Gross 
receipts test 
raised to 
$1,020,000 
max raised 
to $51,000 

$100/day 
Gross 
receipts test 
raised to 
$1,028,500 

$100/day 
Gross 
receipts test 
raised to 
$1,048,500 

Preparer 
Penalties: 

Failure to: 

Provide 
copy;    
Sign;        
ID #;   
Retain copy 
or list;    
Info returns 

 

6695(a) 
thru 
6695(e) 

Annual 
Cost of 
Living 
adjustment 
(COLA) 
rounded 
down to 
nearest $5 

$50 per 
event for 
various 
failures up 
to $25,500 

 

$50 per 
event for 
various 
failures up 
to $25,500 

 

$50 per 
event for 
various 
failures up 
to $26,000 
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Penalty IRC 
Section 

Inflation 
adjustment 2016* 2017* 2018* 

Preparer 
Penalties 

Negotiate 
Refund  

 

EITC, CTC, 
AOTC Due 
Diligence 

 

6695(f)  
6695(g) 

Annual 
Cost of 
Living 
adjustment 
(COLA) 
rounded 
down to 
nearest $5 

NO UPPER 
LIMIT 
per event 
raised to 
$510 

 

 

$510 per 
check 

$510 per 
credit 
(EITC, CTC, 
AOTC) 

NO UPPER 
LIMIT 

 

 

$520 per 
check 

$520 per 
credit 
(EITC, CTC, 
AOTC & 
HoH) 

NO UPPER 
LIMIT 

Late 
Partnership 
or S-
Corporation 
Returns 

6698 

6699 

Annual 
Cost of 
Living 
adjustment 
(COLA) 
rounded 
down to 
nearest $5 

unchanged 

$200 x # of 
partners or 
shareholder
s during 
any part of 
the year 

$200 x # of 
partners or 
shareholder
s during 
any part of 
the year 

Passport 
Revocation 
or denial – 
“Seriously 
Delinquent 
Tax Debt” 

7345  $50,000 $50,000 $51,000 

 

Information Return Penalties 

PL 111-240, the Small Business Jobs Act (09/27/2010) at §2102 amended 
IRC §6721 doubling the maximum penalties with respect to information 
returns required to be filed on or after January 1, 2011. 

Beginning with information returns required to be filed on and after January 
1, 2011, the penalty for failing to file required information returns depends 
on how late the forms are filed;  

 Up to 30 days late 
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 More than 30 days late but before August 1st. 
 After August 1st. 

PATH/ACC-2015 increased the penalties again, keeping the same tiered 
structure, for information returns required to be filed on and after January 1, 
2016.  The penalties are now indexed to inflation for years following 2014. 

Penalties for information returns apply to the following failures: 

 Failure to file an information return on or before the required filing 
date (including failure to file in the required manner (e.g.: electronic 
filing if mandatory) 

 Failure to include all of the information required to be shown or 
inclusion of incorrect information on an information return 

 Failure to provide the appropriate payee statement by the required 
filing date. (applied in addition to above penalties if applies) 

 Failure due to intentional disregard of rules (imposed separately and 
not in addition to the above penalties) 

NOTE:  In the table below, small businesses are those with 3-year average 
gross receipts of $5 million or less. 

 

 

 
January 1, 2017 January 1, 2018  

Penalty 
@ 

Max small 
bus* 

Max large 
business Penalty @ Max small 

bus* 
Max large 
business 

Up to 30 
days late $50 $187,500 $536,000 $50 $191,000 $545,500 

>30 days 
but before 

08/01 
$100 $536,000 $1,609,000 $100 $545,500 $1,637,500

After 08/01 $260 $1,072,500 $3,218,500 $270 $1,091,500 $3,275,500

Intentional 
Disregard 

Greater 
of $530 
or 10% 
of items 

No Limit 

Greater of 
$540 or 
10% of 
items 

No Limit 
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Separately and in addition to the above penalty for failing to file information 
returns with the IRS, there is an additional tiered penalty, just like the above 
for failure to furnish a correct payee statement (copy B typically); so 
effectively, if a taxpayer fails to file Forms 1099 with the IRS and ALSO fails 
to provide the payee with their copy, the penalty is doubled. 

Penalties can apply if information returns are filed timely but are incorrect or 
incomplete.  Penalties are imposed on the information return by IRC §6721 
and on the payee statements by IRC §6722.  Forms 1099-Q, and 1099-SA 
have their own separate penalty provisions.  Some statement penalties start 
at 10% of the amount reportable. 

NOTE:  Penalties were upheld against the taxpayer (although modified) for 
late filing Forms W-2 where the taxpayer provided credible testimony that 
the returns were mailed timely, but no proof of mailing was provided.  [In 
Re: Flanary and Sons Trucking Inc, 93 AFTR 2d 2004-1078, (Bktcy Ct TN), 
02/04/2004] 

 

Foreign Provisions: the law includes very many provisions related to 
foreign transactions and international business.  This session does not cover 
this area of the law. 
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Quick Reference Chart from the Tax Policy Center 

http://www.taxpolicycenter.org/feature/analysis-tax-cuts-and-jobs-act 

 


